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CLAIM OF GEORGE B. SOTO AGAINST THE 
GOVERNMENT OF GUATEMALA 


FRIDAY, MAY 22, 1959 


House or REPRESENTATIVES, 
CoMMITTEE ON Foreign AFFAIRS, 
SUBCOMMITTEE ON INTER-AMERICAN AFFAIRS, 
Washington, D.C. 

The subcommittee met at 10:45 a.m., in room G-3, U.S. Capitol, 
Hon. Armistead I. Selden, Jr. (chairman of the subcommittee) pre- 
siding. 

Mr. Sevpen. The meeting will come to order. 

The subject of the meeting this morning is the claim of George B. 
Soto against the Government of Guatemala. 

We have two witnesses who will testify. Mr. C. Allan Stewart, 
Director of the Office of Central American and Panamanian Affairs, 
will represent the Department of State. Also testifying will be 
George F. Shea, attorney for Mr. Soto, Tower Building, Washington, 
D.C. 

We will call on Mr. Shea first to present his statement, and then we 
will call on Mr. Stewart who will give us the views of the Department 
of State on this subject. 


STATEMENT OF GEORGE F. SHEA, ATTORNEY, WASHINGTON, D.C. 


Mr. Suea. My name is George F. Shea, Tower Building, Washing- 
ton, D.C. 

Since 1949, together with Ralph D. Pittman, Esq., Wire Build- 
ing, Washington, D.C., I have represented Mr. George B. Soto, an 
American citizen, regarding the injustice done to him by Guatemala. 

Mr. George B. Soto is 75 years old. He has been confined to his 
bed for almost 2 years. He is now paralyzed with no hope of re- 
covery. His sands of time indeed are running out. 

I should now, with your permission, Mr. Chairman, like to put into 
the record the multifax copy which has just been prepared. 

Mr. Setpen. Without objection, it will be included as a part of 
the record. 

(The multifax copy referred to follows :) 


Between 1916 and 1919, Mr. Soto bought approximately one-quarter of the 
shares of the stock in Banco Colombiano in Guatemala. Without going into 
details, each of which, however, can be substantiated, the Guatemalan Govern- 
ment took over the bank, made Mr. Soto’s shares worthless, confiscated his 
deposits in the bank, and deprived him of his employment as the head of the 
bank. When Mr. Soto protested, the Guatemalan Government, in addition, 
forced him to give up his 800-acre home and seven other pieces of property. 
They also put him in jail for 31 days where he would have remained if it had 
not been for the good offices of the American Minister at that time. He 
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returned to this country in 1936 without his wife and seven children. Although 
his family, out of their own earnings, eventually arrived here (his wife as late 
as 1953), he has lived here in virtual poverty ever since his return to this 
country. 

After protracted conferences which were threshed out with the State Depart- 
ment regarding every detail of fact and every question of law, the Department 
of State on October 24, 1950, wrote an aide memoire to the Guatemalan Embassy 
which follows: 

“OCTOBER 24, 1950. 


“The Secretary of State refers to the Department’s aide memoire dated 
April 1927, 1950, concerning the claim of George B. Soto against the Government 
of Guatemala, to the Embassy’s aide memoire in reply dated June 6, 1950, and 
to previous communications which have been exchanged between the Govern- 
ment of Guatemala and the Government of the United States on this subject. 

“It would appear from the Embassy’s aide memoire, referred to above, that 
there is some misunderstanding on the part of the Government of Guatemala of 
the position of the U.S. Government relative to the claim of Mr. Soto. The 
Embassy in its aide memoire, stated that the claim was considered closed as 
of January 21, 1943, and cited as proof thereof the note of that date addressed 
by His Excellency Cordell Hull, Secretary of State of the United States, to 
his Excellency Carlos Salazar, Minister of Foreign Relations of Guatemala, 
While it is true that for technical reasons the Government of the United States 
is not prepared to support a formal international claim on behalf of Mr, Soto, 
and 80 advised the Government of Guatemala in the note of 1943 just referred 
to, it has nevertheless believed, both before and subsequent to that date, that 
the situation was one warranting an equitable adjustment between Mr. Soto 
dnd the Guatemalan Government. That the Government of Guatemala also 
entertained such a belief is evidenced by the fact that in the early part of 1930 
it actually offered Mr. Soto $200,000 im settlement, In the aide memoire of 
April 27, the United States merely urged again, in conformity with this position, 
that representatives of the Guatemalan Government and Mr. Soto resume dis- 
eussions in an effort to reach a settlement which would be mutually satisfactory 
to both parties. 

“The U.S. Government hopes that the Government of Guatemala will, in view 
of the foregoing clarification, reconsider its previous position relative to the 
claim of Mr. Soto and will consent to reopen discussions with Mr. Soto’s repre- 
sentatives. 

“DEPARTMENT OF STATE. 

“WASHINGTON.” [Italics supplied.] 


At that time Jacobo Arbenz, the Communist dictator, was in control of Guate- 
mala and therefore this aide memoire did not produce the requested results. 
On August 11, 1955, after Colonel Armas became President, the Department 
of State delivered a second aide memoire to the Embassy of Guatemala. It 
follows: 
“A vuGustT 11, 1955. 

“The Secretary of State presents his compliments to his Excellency the Ambas- 
sador of Guatemala and has the honor to refer to his note of April 8, 1951 to 
the chargé d’affaires ad interim of Guatemala concerning the claim of George B. 
Soto against the Government of Guatemala, to which note no reply has been 
received, and to previous correspondence on the subject. 

“His Excellency the Ambassador is reminded of the position set forth by the 
Department in its aide memoire of October 24, 1950, that while the Government 
of the United States for technical reasons is not prepared to support a formal 
international claim on behalf of Mr. Soto, and so advised the Government of 
Guatemala in a note of January 21, 1943, it has nevertheless believed, both 
before and subsequent to that date, that the situation was one warranting am 
equitable adjustment between Mr. Soto and the Guatemala Government, and that 
the United States Government hopes that the Government of Guatemala will re 
consider ita previous position relating to the claim of Mr, Soto and will consent 
to reopen discussions with Mr, Soto's representatives. 

“The Secretary of State would be pleased to receive an early expression of 
views of the Government of Guatemala on this matter, 


“DEPARTMENT OF STATE. 
“Wasnineton.” [Italics supplied.] 
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Despite the fact that the Secretary of State requested an early expression of 
views from the Government of Guatemala, no written reply was made until the 
latter part of 1958. 

Yet, in the face of this snub to the State Department’s August 11, 1955 aide 
memoire, and the gross injustice done to Mr. Soto, an American citizen, an 
Associated Press report, dated July 4, 1957, states that the United States, out of 
taxpayers’ dollars, gave $71 million in aid to Guatemala to “make the country 
sound economically.” 

In addition to this $71 million, the United States appropriated $15 million 
in foreign aid to Guatemala in 1955. 

In 1956 the United States appropriated an additional $15 million in foreign 
aid to Guatemala ; and 

In 1957 the United States appropriated an additional $10 million in aid to 
Guatemala. 

The same Associated Press report, dated July 4, 1957, states: 

“A bumper coffee crop brought nearly $80 million this year, cotton exports 
$3 million, chicle for chewing gum nearly $2 million. United Fruit Co. is 
rehabilitating 16,300 acres for banana plantations at a cost of about $13 million 
the next 5 years. It paid $1,294,000 in taxes, a 30-percent share of its profits, 
in 1955 and 1956. 

“Net profits from all businesses declared in 1956 were $21,467,800, more than 
double the $9,683,979 in 1955. Twenty-two companies, mostly North American, 
are exploring for oil on 39 concessions, with first drilling expected to start next 
year. 

“Gold reserves are at a new high of $85 million. Employment is high because 
of a big public works program, especially roadbuilding. United States aid is 
financing $50.6 million of the highway program * * *.” 

Since then the Washington Daily News states that the Development Loan Fund 
has granted $5 million to Guatemala to spur rubber growing. Any additional 
grant requested by Guatemala by way of an appropriation would be in addition 
to this $5 million. [Italics supplied.] 


Mr. Suea. I should also like to introduce into the record a sup- 
porting memorandum which is quite lengthy, but which gives all of 


the background and the facts leading up to this claim. 

Mr. Sexpen. Without objection, this memorandum will be included 
in the record. 

(The memorandum referred to is as follows :) 


MEMORANDUM RE GeorGE B. Soto v. GUATEMALA 


Mr. Soto is an American citizen born in New York City on March 31, 1884. In 
1876, Mr. Soto’s father (Marco Aurelio) who was a citizen of Honduras became 
President of that country. Eight years later (1883) while he was still Presi- 
dent of Honduras, Mr. Soto’s father came to California, resigned his Presidency 
and moved to New York City. There Mr. Soto was born a year later and was 
registered in the record of that city. His mother became a naturalized citizen 
the same year. 

Thereafter the family moved to France, Costa Rica and Honduras. In each 
instance Mr. Soto was registered in the American Embassy or Legation as an 
American citizen. 

In 1909, at the age of 25, Mr. Soto went to Guatemala on an American pass- 
port (one of seven on which he always traveled) and registered as an American 
citizen with the Guatemala Foreign Office in the Registry of Foreigners, kept 
by the Secretary of Foreign Affairs as No. 8616, page 205 of the register. A 
duplicate registration was issued to Mr. Soto on June 4, 1920. Again under a 
new law whereby Guatemala required all foreigners to reregister Mr. Soto on 
March 17, 1928, registered in the Register of Foreign Relations Book No. 00005, 
folio 00459. He was also required to registed with the municipality of the City 
of Guatemala on January 7, 1932, as an American citizen (see Guatemalan 
Records under A-—158). He also registered in the Civil Registry for foreigners 
living in Guatemala City on September 11, 1935, Book II, No. 529, p. 2. 

Mr. Soto’s seven children were registered at birth as American citizens in 
the American Consulate. Mr. Soto registered for service in the American Army 
in the First World War. One of his sons, M. A. Soto, born in Guatemala Mey 
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14, 1925, was drafted from Guatemala into the American Army as a son of an 
American citizen and served in Panama in World War II. 

Mr. Soto was issued a certificate No. A. 5608376 by the Registrar of the Capitol 
to the effect that even as late as 1935, he, an American citizen, was registered as a 
foreigner in conformity-with article 329 and 331 of the civil code as shown No, 
529, page 32, book 20. 

As will appear later when his difficulties with Guatemala arose, the American 
Minister acted on his behalf because he was an American citizen. Also the 
Department of State in 1950 and in 1955 sent two aide-memoires to the Govern- 
ment of Guatemala on behalf of Mr. Soto, an American citizen. 


Re the aide memoires of the Department of State of the United States to the 
Government of Guatemala dated October 24, 1950, and August 11, 1955 


Until 1949 the representatives of Mr. Soto chiefly sought to have the State 
Department make a formal international espousal of Mr. Soto’s cause. His coun- 
sel from that date forward sought the State Department to use its good offices, 
After submitting additional facts and analyses of pertinent laws the State De 
partment on October 24, 1950, delivered the following aide-memoire to the 
Embassy of Guatemala. 

“OcTOBER 24, 1950. 


“The Secretary of State refers to the Department’s aid-memoire dated April 
27, 1950, concerning the claim of George B. Soto against the Government of 
Guatemala, to the embassy’s aide-memoire in reply dated June 6, 1950, and to 
previous communications which have been exchanged between the Government 
of Guatemala and the Government of the United States on this subject. 

“It would appear from the embassy’s aide-memoire, referred to above, that 
there is some misunderstanding on the part of the Government of Guatemala of 
the position of the U.S. Government relative to the claim of Mr. Soto, The 
embassy in its aide-memoire stated that the claim was considered closed as of 
January 21, 1943 and cited as proof thereof the note of that date addressed by 
his excellency Cordell Hull, Secretary of State of the United States, to his excel- 
lenecy Carlos Salazar, Minister of Foreign Relations of Guatemala. While it is 
true that for technical reasons the Government of the United States is not pre- 
pared to support a formal international claim on behalf of Mr. Soto, and 8 
advised the Government of Guatemala in the note of 1943 just referred to, it has 
nevertheless believed, both before and subsequent to that date, that the situation 
was one warranting an equitable adjustment between Mr. Soto and the Guate- 
malan Government. That the Government of Guatemala also entertained such 
a belief is evidenced by the fact that in the early part of 1930 it actually offered 
Mr. Soto $200,000 in settlement. In the aide-memoire of April 27, the United 
States merely urged again, in conformity with this position, that representatives 
of the Guatemalan Government and Mr. Soto resume discussions in an effort to 
reach a settlement which would be mutually satisfactory to both parties. 

“The United States Government hopes that the Government of Guatemala will, 
in view of the foregoing clarification, reconsider its previous position relative to 
the claim of Mr. Soto will consent to reopen discussions with Mr. Soto’s repre 
sentatives. 

“DEPARTMENT OF STATE. 

“WASHINGTON.” [Italics supplied.] 

“ARA: MID: ESClark: amw 10/20/50” 


At this time Jacobo Arbenz was in control of Guatemala. This aide memoire 
did not in such circumstances produce the requested results. 

After Col. Carlos Castillo Armas overthrew the Communist dictatorship of 
Arbenz, the attorneys for Mr. Soto believed simple and moral justice could be 
accomplished. They therefore renewed their conferences with the Department 
of State. On August 11, 1955, the Department of State delivered to the Embassy 
of Guatemala a new aide memoire. It follows: 


“AuGausT 11, 19565. 


“The Secretary of State presents his compliments to His Excellency the 
Ambassador of Guatemala and has the honor to refer to his note of April 3, 1951, 
to the chargé d’affaires ad interim of Guatemala concerning the claim of George 
B. Soto against the Government of Guatemala, to which note no reply has been 
received, and to previous correspondence on the subject. 

“His Excellency the Ambassador is reminded of the position set forth by the 
Department in its aide memoire of October 24, 1950, that while the Government 
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of the United States for technical reasons is not prepared to support a formal 
international claim on behalf of Mr. Soto, and so advised the Government of 
Guatemala in a note of January 21, 1943, it has nevertheless believed, both before 
and subsequent to that date, that the situation was one warranting an equitable 
adjustment between Mr. Soto and the Guatemalan Government, and that the 
U.S. Government hopes that the Government of Guatemala will reconsider its 
previous position relating to the claim of Mr. Soto and will consent to reopen 
discussions with Mr. Soto’s representatives. 

“The Secretary of State would be pleased to receive an early expression of 
views of the Government of Guatemala on this matter. 

“DEPARTMENT OF STATE. 

“WASHINGTON.” [Italics supplied.] 

“ARA: MID: JWFisher: ra 6/17/55-8/9/55” 


This was a formal written document requiring a formal written reply but 
until December 1958 none had been received from Guatemala by the Department 
of State. 

The foregoing aide memoires clearly indicate the position of the Department 
of State of the United States. The record of financial assistance by the United 
States to Guatemala since Colonel Armas became President of Guatemala is a 
matter of record and therefore will not be reviewed in this memorandum. 

In order that the present administration governing Guatemala, having learned 
the background of this matter, may enter immediately into negotiations for an 
“equitable adjustment” which the State Department has at this date three times 
found was “warranted” (reference hereby includes the recent aide memoire of 
the State Department, dated January 9, 1959), there are set forth hereafter 
certain significant facts regarding the history of this case. 


The facts: 


In 1878 Banco Colombiano was organized under the laws of Guatemala. It 
was one of six banks, all organized prior to 1895, which were authorized to issue 
banknotes redeemable in silver. On August 28, 1899, the other five banks entered 
into an agreement with Guatemala. The terms of that agreement and their 
subsequent friendly treatment by the Government are irrelevant for the reason 
that each of them prior to 1925 had issued an enormous amount of notes without 
maintaining the silver reserve as required by law. Thus in 1925 when the mone- 
tary and conversion law (decree 1379) and the banking law (decree 1406) 
were passed they, having violated the law, had no substantive defense to the 
Government’s action. 

As to Banco Colombiano, however, its note issue was small and was always 
backed by the required silver reserve. 

Banco Colombiano’s initial contract with the Government was dated November 
12, 1900. In essence this contract required the bank to make loans to the 
Government but at the same time required the Government to pay off the loans 
to the bank in a specified specie, namely in silver metal. The fiscal code of 
1881 had established the monetary unit of Guatemala as the “silver peso” con- 
taining 24 grains of silver 0.900 fine. (This was not repealed until 1925.) 

Thus there was no doubt of the nature of the payment to be made by the 
Government to the bank. 

Banco Colombiano had a capital stock of 4,000 shares. Of these, 1,103 had 
been bought by Mr. Soto between the years 1916-19 and 100 were bought by Mr. 
©. D. Anderson, an American citizen, prior to 1921 on whose behalf a power of 
attorney has been filed by Mr. Soto with the State Department. 

» Mr. Soto purchased his shares in Banco Colombiano, for $226,165 American 
ollars. 

This was done at a time when there was no indication that the Guatemalan 
Government would try to repudiate its obligations under the November 12, 1900, 
contract with the bank. 


Re the requirement of the Government to pay off its loans from the bank in silwer 
The terms of the contract of November 12, 1900, are unequivocal and clear. 
Moreover, the Government recognized from the time this contract was made 

that the debt was payable in silver. Less than 2 months after the contract 

was signed the Minister of Finance referred to the contract with Banco Colom- 


ie in his annual report for 1900 as a silver debt (covering both principal and 
nterest). 


41686—59——-2 
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The debt to Banco Colombiano continued to be carried as a silver debt of the 
Government to Banco Colombiano without question down to 1923. The report of 
the Minister of Finance for 1922, in referring to the national debt stated : 


Pesos 
Silver money 11, 855, 598. 49 
American gold 10, 790, 813. 08 
National currency__- 181, 837, 314. 90 


The debt to Banco Colombiano was included in the detailed itemization of the 
total amount of silver money owed. 

It was not until 1923 that the report on the national debt started to call the 
debt “doubtful silver.” Even in 1924 the report stated re ‘doubtful silver” : 

“The expression heretofore has been employed to indicate that originally the 
credits of the bank were contracted in silver; but it is doubtful that payment 
should be made in this metal.” 

Thus it appears that for 23 years the Government recognized in its published 
figures regarding the national debt that its loans from Banco Colombiano had 
to be repaid in silver in conformity with its contract of November 12, 1900. 

Moreover, during the same 23 years both the records of the bank and the 
published figures of the Secretary of Finance were identical. Bach of them 
showed that the loan was supposed to have been repaid semiannually. Bach 
of them show that since it was not paid, interest was capitalized, or in other 
words, interested was compounded. 

In 1924-25, however, the Government determined its debt to the bank on the 
basis of simple interest and to make matter even more unjust and unreasonable, 
determined it would pay off the bank in depreciated currency namely, quetzales, 
at the rate of 1 for 60 pesos which it owed. 

Then, at this time, Banco Colombiano was the only bank that was able to 
pay the entire amount of its notes in circulation, after which it remained 
a creditor of the Government. In the case of all other banks, after deducting 
the Government’s debt to them from the amount of notes in circulation, the 
banks remained liable for a large amount to cover their notes. This was be- 
cause the other banks had issued an enormous amount of notes without main- 
taining a silver reserve as required by law, whereas Banco Colombiano’s note 
issue was at all times sinall and backed by the required silver reserve. © 

The other banks therefore were compelled to accept the depreciated currency 
in full payment of the Government’s debts. 

They could not contest the Government’s breach of its contracts because of 
their own illegal conduct. 

Banco Colombiano, however, could and did resist the Government’s breach 
of its contract because this particular bank had not issued notes without having 
the silver reserve required by law. 


The conduct of the Gvernment against Banco Colombiano and Mr, Soto 

As to the pertinent provisions of the law: 

1. It is clear from the language of the November 12, 1900, contract as well 
as from the reports of the Minister of Finance over a 23-year period that the 
loans of the bank to the Government had to be repaid in silver. The unit of 
the payments was in pesos. Each silver peso just prior to the enactment of 
the monetary law in 1925 was worth at least one (1) American dollar. 

2. On May 7, 1925 (decree 1374), the monetary and conversion law was 
passed. On May 21, 1925 (decree 1406), the banking law was passed. 

3. Article 1 of the monetary law provided: 

“The unit of the monetary system of the Republic of Guatemala is called 
‘quetzal’ and is represented by one gram, 50 centigrams, four thousand six 
hundred and sixty-five thousandths of a gram of pure gold, divided into a 
hundred centavos. One quetzal equals sixty pesos of the present money.” 

The quetzal was worth one American dollar. The Government debt to the 
bank was thus depreciated, despite the Government’s contract with the bank 
and its recognition of its debt for 23 years on the basis of 1 for 60. 

The “present money” had been and was redeemable in silver on a non- 
depreciated basis. 


4. Article 33 of the monetary law expressly provided that: 


“Accounts pending between the state and the present banks of issue shall be 
liquidated in conformity with the respective contracts and laws.” [Italics sup 
plied.] 
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Thus the Government by the express language of the monetary law itself 
was required so far as accounts pending between the banks and the Govern- 
ment were concerned to have such accounts “liquidated in conformity with 
the respective contracts and laws.” 

This meant the November 12, 1900, contract with the bank had to be honored, 
even under the new monetary law, by a payment in silver. There can be no 
doubt that the debt of the Government to the bank was incurred prior to the 
passage of the monetary law of 1925 and therefore was a pending one. 

Moreover, the Guatemalan law governing debts prior to the 1925 legislation 
was set forth in article 278 of the civil code. This article provided: 

“In loans made in money for a determined amount the debtor fulfills his obli- 
gation upon returning an equal numerical quantity, which quantity must be 
adjusted to the nominal value of the money when return is made. But if the 
loan had been contracted in a specified specie, with the explicit condition that it 
be returned in the same specie, it must be so effected by the debtor even when the 
nominal value of the money received is changed.” [Italic supplied.] 

The Government determined its debt to the bank as of December 31, 1924, 
including simple interest to be 746,813.74 pesos. It then converted this on the 
basis of 1 quetzal for 60 pesos. Upon the basis of this arbitrary, marked 
down, depreciated basis, it unilaterally took the position that it owed the bank 
only 12,446.89 quetzales. 

The bank protested against the Government’s depreciating the amount of the 
debt and its conversion on a 1 to 60 basis. It also claimed that interest should 
be capitalized semiannually and that payment should be made in full in silver in 
accordance with law, the contract of November 12, 1900, and the recognition of 
these obligations by both the bank and the Government over a 23-year period. 

At this point it appears the Secretary of State for Finance was favorably 
disposed toward the bank. Others in the Guatemalan Government, however, were 
opposed to a point that in August 1927 a press campaign was instigated against 
the Secretary of Finance to intimidate him and at the same time it was instigated 
against the bank to discredit it. 

As a result of this calculated tactic a run on the bank was started. 

Using this as a pretext, the Government on January 28, 1928, in violation of 
article 34 of the monetary law, placed its own agency Banco Central in control 
of Banco Colombiano. On the same date, Mr. Soto was forced to resign as 
manager (president) of Banco Colombiano. 

It is significant that on January 28, 1928, when the Government piaced 
Banco Central in control of Banco Colombiano, it did so under the pretext that 
Banco Colombiano’s liabilities exceeded its assets. It will soon incontrovertibly 
appear that this was not true, despite the Government-inspired press criticism 
of the bank. 

On January 28, 1928, the very same date when Banco Central took over 
control of Banco Colombiano, a commission consisting of five directors of Banco 
Central submitted a report to the President of Guatemala. This report stated: 

“According to the studies made by the Economie Technical Council, the bank 
has assets considerably in excess of its liabilities regardless of the fact that the 
assets have been severely written down by an amount of Q549,553.66, which was 
charged against the reserves. The same opinion is expressed in the report 
rendered to the Bureau of Finance by the Expert Accountants Chiene and Tait, 
and by the Chief of the Monetary and Banking Department. 

“January 30, 1928—the Banco Central caused a press notice to be published. 
It stated : 

“*Banco Colombiano informs the public that by governmental order dated 
28th of the current month, Banco Central De Guatemala was appointed to inter- 
vene in the business of this institution. Mr. Juan Irigoyen was appointed by 
Banco Central as its representative, and has today taken over his duties. The 
detailed report submitted by the English public accountants, Messrs. Chiene and 
Tait, appointed by the Supreme Government, demonstrated the solvency of this 
institution. The mentioned report has been carefully studied and approved by 
the Economic Council of the Ministry of Finance.’ ”’ 

On August 2, 1928, the board of directors of Banco Central issued the following 
statement : 

“This intervention was ordered on January 28th of the current year, and it 
was naturally optional with Banco Central whether it would accept or decline 
the delicate mission with which it was intercharged by the Government; as 
everybody knows, one of its important functions is that of assisting the other 
banks in times of crises, and that before accepting the mentioned obligation 
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entrusted to it, it was first proved that the situation of Colombiano was far 
from the state of bankruptcy as averred by the public.” [Italics supplied.] 

The Monetary and Banking Department of Guatemala published its report 
for the year ending December 31, 1928. In part it states regarding Banco 
Colombiano : 

“* * * the condition of the bank is strong; its assets exceed its liabilities 
sufficiently that the bank still retains its capital, and besides, has a considerable 
amount of reserves.” 

Banco Colombiano and Mr. Soto continued their efforts to adjust their diffi- 
culties. These resulted in an agreement between the Government and Banco 
Colombiano dated February 28, 1929. The substance of this agreement was 
that for purposes of settlement, a start would be made with a base figure of 
12,446.89 quetzales as being owed by the government to the bank. It was further 
expressly provided, however, that since the parties were not in agreement as 
to the amount of the debt, a commisison would be appointed to fix the amount 
of the debt and prior to its decision five drafts covering 50,000 quetzales should 
be given by the government to the bank with provisions for eventual adjustments, 

The agreement recited it was made at the direction of the President of Guate- 
mala. But the government never appointed the commission, never delivered 
the required drafts, and in sum completely failed to honor its agreement. 

Despite all of the foregoing on March 25, 1929, the Secretary of State of 
Finance ordered the liquidation of Banco Colombiano by Banco Central. 

Thereafter Mr. Soto, the directors and stockholders of Banco Colombiano con- 
tinued their efforts to get justice. On April 2, 1929, they petitioned the Secre- 
tary of Finance requesting a reconsideration of the order which directed liquida- 
tion. The Secretary of Finance did not even make a reply. On June 5, 1929,a 
representative of the stockholders of Banco Colombiano wrote to the liquida- 
tors, Banco Central, requesting that it make a demand on the government and 
the government’s debt be paid in silver. 

The Secretary of Finance issued an order on July 3, 1929, to the effect that 
no alteration could be made in the figures fixed by the President of Guatemala, 

On July 17, 1929, a representative of Banco Colombiano requested Banco Cen- 
tral to petition the President to reverse the order of the Secretary of Finance. 
Banco Central complied with this request. Again there was no reply. 

On July 26, 1929, Banco Central was requested to appeal to the Tribunal de 
lo Contencioso-Administrativo, a special court set up under the laws of Guate 
mala, with jurisdiction to hear and determine disputes between the administra- 
tive branches of the government and private parties. The contemplated pur- 
pose of the appeal was to determine the question of the authority of the Secre 
tary of Finance to issue his order dated July 3, 1929. In response to this request 
Barco Central on October 2, 1929, advised Banco Colombiano that it refused to 
file such an appeal. Banco Central, nevertheless, continued the liquidation of 
Banco Colombiano. 

At this point in 1929 Mr. Soto as a representative of the bank both through 
himself or through his counsel, Mr. Wilson, took the matter up with the 
American Minister in Guatemala who tried to find a solution to the dispute re 
garding the government’s debt to Banco Colombiano. In early 1930 a new 
Minister of Finance was appointed by Guatemala and a new American Minister 
arrived in Guatemala. A petition was addressed to the new Minister of Finance 
by the stockholders of Banco Colombiano requesting that an arbitration be 
carried out. The Minister of Finance replied that in order to deal with the 
matter it would be necessary for the stockholders to appoint a legal representa- 
tive. Mr. Soto was appointed for that purpose and was subsequently informed 
that his petition for arbitration was rejected. 

In February 1930 a special attorney was appointed by the government to 
handle this case. He was to collaborate with another attorney who was ap 
pointed by the Secretary of Finance. The latter’s name was Marcial Garcia Salas. 
Some time before June 1930 the American Minister conferred with Salas. It 
was at this time that Salas offered the $200,000 referred to in the State Depart- 
ment’s aide memoire of October 24, 1950. The attorney employed by Mr. Soto 
and the other stockholders made a counter proposal. Thereafter, although a 
number of conferences were held by the American Minister and officials of the 
Guatemalan Government, no conclusion was reached with respect to a settle 
ment along the lines of the previous discussions. 

Thereafter, a number of conferences were held by the American Minister, 
Mr. Soto and his attorneys and attorneys representing Guatemala to effect 
a settlement by mutual agreement or have the matter submitted to arbitration. 
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By June 4, 1931, it became apparent that discussions leading toward a settlement 
by mutual agreement or by arbitration were getting farther apart. On this 
date Banco Colombiano appealed to the Tribunal de lo Contencioso-Adminis- 
trativo comtending that the order of liquidation was illegal. 

On June 26, 1931, after the Minister of Finance had answered the petition, 
asserting the appeal was barred by prescription, the tribunal rendered a deci- 
sion which unequivocally decided that the time within which the appeal could 
be filed had not lapsed or to use the language of the tribunal, the appeal was 
“legally in order.” Lic. Giron dissented. Thus the vote was 2 to 1. There- 
after, the Minister of Finance by way of further answer alleged the Banco 
Colombiano lacked legal personality for the purpose of bringing the action. 
On July 16, 1931, the tribunal rendered a decision that Banco Colombiano: 
“maintains its legal personality, and its manager is its legal representative” 
(meaning Mr. Soto). 

On July 21, 1931, the Attorney General of Guatemala appeared in the case 
and alleged that the tribunal was incompetent to judge the matter and realleged 
that the appeal was barred by prescription. Thereupon, the Tribunal de lo 
Contencioso-Administrativo sent a report to the Tribunal of Conflicts of Juris- 
diction stating that it, itself, was competent to hear the appeal but that it 
wanted the Tribunal of Conflicts to render a decision on the question. On Sep- 
tember 2, 1931, the Tribunal of Conflicts held that the Tribunal de lo Con- 
tencioso-Administrativo was competent to render a decision. 

On September 4, 1931, the Tribunal de lo Contencioso-Administrativo formally 
rendered a decision that it was competent to hear the appeal. 

On September 4, 1931, the Secretary of Foreign Affairs after consultation 
with the President through the American chargé d’affaires submitted a new 
offer to Mr. Soto and Mr. Anderson in the amount of $150,000 in settlement of 
their interests in the stock of Banco Colombiano. The fact that these two 
actions took place on the same day is significant. 

On September 25, 1981, the Tribunal de lo Contencioso-Administrativo noti- 
fied the Banco Colombiano and the Minister of Finance to allege their rights 
and file the same with the tribunal. On September 28, 1931, the Attorney 
General was given a similar notice. On September 30, 1931, Banco Colombiano 
filed its necessary papers which filing was within the required period. Neither 
the Minister of Finance nor the Attorney General filed their papers within 
the time limit required by law. 

In view of the decision previously rendered by the same tribunal on June 26, 
1931, there can be little doubt as to what the decision would have been by the 
same tribunal had the Minister of Finance and the Attorney General made 
atimely filing of their briefs as required by law. 


The illegal intervention into the case by President Ubico 


When Banco Colombiano filed its papers with the Tribunal de lo Contencioso- 
Administrativo the members of that tribunal were Lic. Jose Medina, Lic. Abel 
Giron, and Magistrate Francisco Toledo. Commencing on October 6, 1931, Presi- 
dent Ubico first had a long conference with Lic. Giron. Later in the evening on 
the same day Ubico called before him the president of the tribunal, Lic. Jose 
Medina and Magistrate Francisco Toledo. He told Messrs. Medina and Toledo 
that the Government could not afford to lose the suit filed by Banco Colombiano 
and that those gentlemen must give a decision favorable to the Government. He 
further told them that he knew that they were going to give a verdict in the 
matter of Colombiano unfavorable to the Government but that the Government 
must not lose the suit. 

_ Medina stated that the Government had violated the law in every sense; that 
it applied laws that were nonexistent; that the Constitution had been violated 
and that a malicious design on the part of the Government existed. 

President Ubico replied that the country had to come first and Lic. Medina 
answered that first must come justice and conscience; that he had been an 
honest man all of his life; that he did not choose to disgrace his name in his 
ldage. President Ubico requested his resignation on October 6, 1931. On Octo- 
ber 7, 1931, Lic. Medina requested a leave of absence from the tribunal for 1 month 
and on October 8, 1931, he resigned. The President then appointed two new 
magistrates, namely Magistrate Fonseca and Magistrate Mazariegos. 

On October 13, 1931, Mr. Soto conferred with President Ubico and on October 14, 
1981, Mr. Soto conferred with the Minister for Foreign Affairs. On October 13, 
%31, President Ubico admitted to Mr. Soto that he had previously conferred 

th Magistrates Medina and Toledo and had told them he could not permit a 
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decision against the Government. He further admitted Banco Colombiano wag 
in the right and stated he wished to make a settlement with Anderson and 
Soto and suggested that Mr. Soto take the matter up with the Minister of 
Foreign Affairs. 

On October 14, 1931, Mr. Soto took the matter up with the Minister of Foreign 
Affairs who also admitted the rights of Banco Colombiano as well as those 
of Soto and reasserted that he wished to make a settlement with Anderson and 
Soto. From that point on, however, the Government made no effort to make 
such a settlement. 

What transpired in the meeting between President Ubico and Magistrates 
Medina and Toledo and in the meeting with Mr. Soto were reduced to memo- 
randums by Mr. Soto and filed with the American Minister with a request 
that he check the facts. 

The Chief of the Historical Division of the Department of State has stated 
in writing in a letter of August 31, 1956, that these memorandums are in the 
tiles of the Historical Division. 

Moreover, President Ubico admitted to a clerk of the American Legation that 
he could not permit the sentence of the tribunal to go against the Government. 
The four memorandums which were filed by Mr. Soto with the American 
Minister follow : 



















“TrurspAy, Ocroser 8, 1931 





“At the request of Minister of Finance Jose Gonzales Campo, the President of 
the Republic, Gen. Jorge: Ubico, on Tuesday, October 6, called Lic. Abel Giron, 
Magistrate of del Tribunal de lo Contencioso-Administrativo with whom he had 
a long conference; later in the evening of the same day he called the president of 
mentioned tribunal, Lic. Jose Medina, and Magistrate Francisco Toledo; the 
following transpired: The President of the Republic stated to Messrs. Medina 
and Toledo that the Government of the Republic could not afford to lose the 
suit filed by Banco Colombiano and that those gentlemen must give a decision 
favorable to the Government, 

“Lic. Meprina. Justice is independent, we shall render a verdict in accordance 
with the law and our conscience. 

“PRESIDENT OF THE REPUBLIC. But I know that you (Lic. Medina and Toledo) 
will vote in favor of Banco Colombiano. 

“Lic. Meprina. Whoever told you that is a criminal because discussions held 
in the tribunal must not be revealed. 

“The President of the Republic then requested the resignation of President of 
the Tribunal Medina. 

“Yesterday, Wednesday, Lic. Medina presented his resignation. 

“I kindly request the Legation to ascertain the correctness of the above and to 
inform the Department of State. This proves that justice does not exist in 
Guatemala ; for this reason I have always requested arbitration. 

“This report. is confidential. 

“Lie. Manuel Marroquin, who will succeed Lic. Medina, has as bad reputation 
as has Lic. Giron.” 




















“Fripay, OcToser 9, 1931 





“I confirm my memorandum delivered to that Legation yesterday and take 
the liberty of supplementing it with the following details : 

“On Tuesday, 6th instant, at 5 p.m., the Minister of Government and Justice 
inquired of Lic. Jose Medina, president of the Tribunal del Contencioso-Adminis- 
trativo, the names of the substitute magistrates. They were given as follows: 
Lic. Ramiro Fonseca, Manuel Marroquin, and Salvador Samayoa ; one-half hour 
later, an official of the Presidential staff, Mr. Arrevalo, arrived in official auto 
mobile No. 2 and asked: ‘Who is Lic. Jose Medina?’ 

“Meprna. ‘I am.’ 

“OrriciaL, ‘Who is Lic. Francisco Toledo?’ 

“Francisco Toiepo. ‘I am.’ 

“OrricraL. “The President of the Republic requests your presence immediately; 
I have an official automobile at your disposal.’ 

“Mepina. ‘We are at your disposal ; Lic. Abel Giron is also here.’ 

“OFFICIAL. “The presence of Lic. Abel Giron is not required.’ 

“They left in the official car for Government House, and were immediately 
received by President Ubico. Minister of Finance Jose Gonzalez Campo wai 
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present and remained throughout the conference and took part in the discussion 
which began as follows: 











































































and “President Usico. I know that you (Toledo and Medina) are going to give a 
r of verdict in the matter of Colombiano unfavorable to the Government. The Gov- 
ernment must not lose this suit; it has no money and it would be disgraceful ; 
reign you must be patriotic. Tell me, Mr. President (of the Tribunal) what you have 
those to say. 
. and “Meprna. After replying as stated in the previous memorandum, added, ‘it is 
make prohibited for judges to express an opinion (beforehand) ; our opinion will be 
given under signature, but as the President wishes to know the truth I would 
rates state that in this case the Government of Guatemala has violated the law in 
1em0- every sense; it has applied laws that are nonexistent (because they were not 
quest approved by the Assembly) and even the Constitution has been violated; Banco 
Colombiano presents irrefutable proofs, receipt from the Government, letters 
tated of the Minister of Finance and Reports of Finance. The Government of the 
n the Republic through the Minister of Finance and the Governmental Attorney has 
not replied to the demand of Colombiano neither has it presented an allegation. 
1 that It is clearly seen that there exists a malicious design; the Minister of Finance, 
ment. who is a lawyer, is present and can inform you all about the matter.’ 
2rican “MINISTER OF FINANCE. After a moment of silence, stated: ‘But prescription 
may be invoked.’ 
“FRANcIsScO ToLepo. ‘Permit me to state that Lic. Gonzalez Campo, Minister 
t of of Finance, well knows that Banco Colombiano presented a sentence dictated 
oh by the Third Court in which legal statute is denied Banco Colombiano and 
1 named a defensor ad-litem due to incapacity, which is entirely illegal, and on 
ye of behalf of the shareholders who are minors the law clearly states that prescrip- 
eure tion does not exist. Mr. Minister will please say whether this is not true.’ 
0» “GONZALEZ CAMPO. ‘It is true.’ 
fedina “President Usico. ‘But Gentlemen, the Patria comes first.’ 
se the “Lie. Jos—E Mrepina. ‘No, Mr. President, first comes justice and conscience. I 
ecision have been an honest man all my life. I do not choose to disgrace my name in 
my old age; if Iam a hinderance I shall resign.’ 
rdance “President Ustco. “That is what you must do, but I thank you for your infor- 
; mation because I was not thoroughly informed in the matter.’ 
‘oledo) “Jose Mepina. “Tomorrow I shall present my resignation, and we shall now 
retire.’ ”’ 
ns held s * * * - * 
dent of “On Wednesday, 7th, Lic. Medina requested leave of absence from the tribunal 
for one month and on Thursday, 8th, he presented his resignation to the Ministry 
of Government and Justice and to the Permanent Commission of the Assembly.” 
» and to > * « % * * * 
xist in “The Government orders that a verdict be given as follows, ‘that the right 
of action of Banco Colombiana is prescribed.’ The tribunal will so vote with 
the exception of Lic. Francisco Toledo, who will not cast a vote or will vote in 
yutation | favor of Colombiano.” 
* * * * * * * 
‘This signifies : that the Executive uses force, that he appropriates the faculties 
nd take of the judicial power, thereby violating the Constitution.” 
z * * * * of ag 
“This sentence constitutes a true denial of justice.” 
follows: ° * * * * * s 
alf hour “As a consequence of this sentence the creditors of Soto will proceed against 
ial auto} him, declaring him to be in bankruptey, and causing his ruin.” 
7” ~ * * i. * 7 
“I kindly suggest that the Legation investigate the facts related in this memo- 
randum and the one presented yesterday and that they be communicated to 
i .| the Department of State to convince it that the Government of Guatemala 
ediately; continues to follow the same tactics it has used since the beginning of this 
matter against American citizens, one of whom will be ruined because justice 
has not existed in this country since a number of years past. For these reasons 
I suggest that you request additional instructions from the State Department 
nediately in order to protect my rights because these proceedings constitute a denial of 
mpo Wal! justice.” 
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“OcToBER 13, 1931 


“IT had an interview with President of the Republic, Mr. Jorge Ubico; he 
admitted the interview he previously had with Magistrates Medina and Toledo 
of the Tribunal de lo Contencioso-Administrativo—I reported in my memorandum 
dated October 8 and 9—in which he stated that he could not permit such 
sentence against the Government. He further admitted that Banco Colombiano 
was in the right and stated that he wished to make a settlement with Anderson 
and Soto; that I should take up the matter with the Minister for Foreign 
Affairs to whom he would give instructions in the premises, and that he (Ubico) 
did not wish to cause the ruin of Soto, whose claims were justified. 

“On the same day I saw the Minister for Foreign Affairs and he gave me 
an appointment for the following day.” 


“OcrToBER 14, 1931 


“I was with the Minister for Foreign Affairs and explained everything to him; 
he admitted the rights of Banco Colombiano as well as those of Soto. Relative 
to the happening in the Tribunal de lo Contencioso-Administrativo; he told 
me that both the Spanish and French Ministers had made inquiry about what 
happened, and he furthermore requested that I should not inform the American 
Legation of the happening. The Minister for Foreign Affairs stated that the 
Government of Guatemala wished to make settlement with Anderson and Soto, 
I presented a memorandum to Minister Klee, who said that he would discuss 
it with President Ubico and that the memorandum appeared to be reasonable.” 

It will be noted that Banco Colombiano filed its papers with the tribunal on 
September 30, 1931, well within the time limit required by law, but that the 
Minister of Finance and the Attorney General refrained from doing so. 

Instead, President Ubico brought the court before him on October 6, 1931, 
and commanded a decision in favor of the Government, upon the grounds that 
the right of action by Banco Colombiano be prescribed. This required the tri- 
bunal to reverse its earlier decisions given on June 26, 1931, and July 16, 1931. 

Thus the American Minister was on notice as early as October 1931 of what 
the ultimate outcome of the case would be. 

On February 10, 1932, the Attorney General requested the tribunal, now con- 
sisting of Magistrates Giron, Toledo, and two new magistrates, appointed by 
and with obvious instructions from President Ubico, to render its decision. On 
February 17, 1932, it not only did so, but it rested its decision upon the precise 
grounds suggested by the Minister of Finance and approved by President Ubico in 
their meeting with Magistrates Medina and Toledo, namely, that the right of 
action by Banco Colombiano was prescribed. 

In so doing the new tribunal reversed its earlier decision of July 26, 1931 which 
held the right of appeal of Banco Colombiano had not been barred by prescrip- 
tion and was “legally in order.” 

Thus, by forcing the resignation of the president of the tribunal, Medina, who 
found he could not in honor obey President Ubico’s dictate and by appointing 
two new magistrates who were not so constrained and by retaining Magistrate 
Giron whose position he well knew, President Ubico in clear violation of the 
earlier decision by the tribunal, and the pertinent laws, by personal dictate 
imposed this great injustice upon Banco Colombiano and Mr. Soto. 

In the memorandums filed with the American Minister it must be remembered 
that he was requested to check the statements in those documents. 

Apart from the internal evidence which is manifested by the statements in the 
memorandums of the ground on which President Ubico was ordering the decision 
to be made, which was identical with the terms of the decision itself when it was 
rendered some 4 months later, it is significant that after these memorandums 
were filed with the American Legation: 

(1) In July 1936, as a matter of further harassment the attorney general filed 
a criminal action against Mr. Soto and put him in jail. The American minister 
intervened and Mr. Soto was released. 

(2) With the American minister’s help Mr. Soto came to the United States in 
August 1936. 

(3) The Department of State of the United States is on record as stating that 
these memorandums were delivered by the American legation to Washington and 
that they are now in the historical division of the Department of State. 

(4) The Department of State on October 24, 1950, delivered an aide-memotre to 
the Embassy of Guatemala stating with respect to Mr. Soto’s claim that both 
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before and subsequent to 1943 “it has * * * believed * * * that the situation 
was one warranting an equitable adjustment between Mr. Soto and the Guate- 
malan Government.” It also specifically requested the Government of Guatemala 
“to reopen discussions with Mr. Soto’s representatives.” 

(5) The Department of State reaffirmed its position in an aide-memoire dated 


August 11, 1955, and formally asked for “an early expression of views of the 
Government of Guatemala on this matter.” 


RE DAMAGES 


In addition to other sections of applicable laws previously referred to, the 
Monetary Law of 1925 (article 41) specifically provided the method of settling 
differences between the Bank and the Government. This covered the differences 
which grew out of the November 12, 1900 contract. 


This article of the monetary law required these differences to be settled 
by— 


1. Mutual agreement. 

2. Arbitration, or 

3. By resort to the courts. 
The government— 


1. On February 18, 1929, entered into a mutual agreement with the bank, 


the terns of which have previously been referred to, but the government 
never honored this agreement. 


2. The government would not arbitrate. 
3. This left only the courts and what was perpetrated there has been 
described. 

Mr. Suea. I will make a brief explanation of this case and not go 
into the background. All of the background is in the second memo- 
randum which has been introduced. 

Mr. Soto was born in New York City, and always traveled on an 
American passport: he bought about 25 percent. of the stock of the 
Banco Colombiano in Guatemala in approximately 1909. Guatemala, 
through the Banco Central in the late twenties and thirties liquidated 
Banco Colombiano, despite the fact that Baneo Central itself found 
that it was not insolvent. 

When Mr. Soto complained, they took away his 800-acre farm, 7 
homes, dissipated the value of his stock, confiscated his deposits and 
threw him into jail for 31 days. There he would have remained except 
for the good offices of the American minister who got him out. 

He came back to this country and lived im poverty, leaving behind 
him his wife and seven children. For many years he lived on the bor- 
rowings of kindly friends. 

Finally he got a job as sexton at St. Matthew’s Cathedral where he 
performed his services until he became very ill about 2 years ago. 
Originally he approached the State Department through different at- 
torneys who sought to have the State Department formally espouse 
his cause. While I have never been in the State Department and I 
stand subject to correction, I believe that that means that the State De- 
partment would in effect become his counsel, seek an international 
arbitration, have formal hearmgs, and pay for the litigation. The 
State Department in 1943 refused to do this. 

Tn 1949, Mr. Pittman and I took over the case. We did not seek for- 
mal espousal of the State Department. We sought its friendly good 
offices. We had many conferences, many conferences both as to fact 
and as to law, as to whether or not he was an American citizen, 
whether or not he had dual citizenship and various like matters. 

Those are referred to in the larger memorandum. 


41686—59——3 
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When this was over, on October 24, 1950, after all these questions 
of fact and law had been thoroughly threshed out, with the State De- 


partment, the State Department formally and officially sent an aide- 
memoire to the Embassy of Guatemala in which it stated among other 
things as will be revealed in the shorter memorandum—and in that 
respect I shall quote on a sentence: 


While it is true that for technical reasons the Government of the United 
States is not prepared to support a formal claim on behalf of Mr. Soto, and 
so advised the Government of Guatemala in a note of 1943 just referred to, it 
has nevertheless believed, both before and subsequent to that date, that the 
situation was one warranting an equitable adjustment between Mr. Soto and 
the Guatemalan Government. That the Government of Guatemala also enter- 
tained such a relief is evidenced by the fact that in the early part of 1930 it 
actually offered Mr. Soto $200,000 in settlement. 

The fact is, he turned that down for the reason it wasn’t even half 
of what had been despoiled of. You may recall, Mr. Chairman, 
that in 1950, the undistinguished Mr. Arbenz was then in charge of 
Guatemala. Naturally, this aide-memoire produced no result. 
Realistically, we realized to pursue the matter with the undistin- 
guished Mr. Arbenz in control of Guatemala would be fruitless. 

But time passed and eventually Colonel Armas upset Mr. Arbenz 
and we then renewed our request to the State Department. 

It should be noted that the first aide memoire was delivered under 
one administration and our second one delivered under another one, 
namely, the present one. 

Regarding the second aide memoire dated August 11, 1955: The 
important part of that reads: 

His Excellency the Ambassador is reminded of the position set forth by 
the Department in its aide-memoire of October 24, 1950 that while the Govy- 
ernment of the United States for technical reasons is not prepared to sup- 
port a formal international claim on behalf of Mr. Soto, and so advised the 
Government of Guatemala in a note of January 21, 1943, it has nevertheless 
believed, both before and subsequent to that date, that the situation was one 
warranting an equitable adjustment between Mr. Soto and the Guatemalan 
Government, and that the United States Government hopes that the Government 
of Guatemala will reconsider its previous position relating to the claim of Mr. 
Soto and consent to reopen discussions with Mr. Soto’s representatives. 

The Secretary of State would be pleased to receive an early expression of 
views of the Government of Guatemala on this matter. 


Guatemala failed to answer that aide memoire of our State Denart- 
ment until approximately December 1958. In other words from 
August 11, 1955, until approximately December 1958, Guatemala 
snubbed the State Department. 

Now, in the face of all these facts, an Associated Press report 
out of Guatemala dated July 4, 1957, states that the United States 
out of taxpayers’ dollars gave $71 million in aid to Guatemala to 
“make the country sound economically.” 

We won’t quarrel with that figure. That was the cost of getting 
Mr. Arbenz out and that was a good event. But in addition to that, 
and in the very year 1955 when Guatemala, under the new govern- 
ment, was refusing to answer the aide memoire of our State Depart- 
ment, the United States appropriated $15 million in foreign aid to 
Guatemala and on top of that in 1956 the United States appropriated 
an additional $15 million in aid to Guatemala and in 1957 the United 
States appropriated an additional $10 million in aid to Guatemala. 
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I shall now come back to the report of the Associated Press dated 
July 4, 1957, and I quote: 

A bumper coffee crop brought nearly $80 million this year; cotton exports, $3 
million ; chicle for chewing gum nearly $2 million. United Fruit Co. is rehabili- 


tating 16,300 acres for banana plantations at a cost of about $13 million in the 
next 5 years. It paid $1,294,000 in taxes, a 30-percent share of its profits in 
1955 and 1956. 

Net profits from all businesses declared in 1956 were $21,467,800, more than 
double the $9,683,979 in 1955. Twenty-two companies, mostly North American, 
are exploring for oil on 39 concessions with first drilling expected to start next 
year. 

" Gold reserves are at a new h igh of $85 million. Employment is high because 
of a big public works program, especially road building. United States aid is 
financing $50.6 million of the highway program. [Italic supplied.] 

Since then the Washington Daily News states that the Develop- 
ment Loan Fund has granted $5 million to Guatemala to spur rubber 
growing. Any additional grant requested by Guatemala by way of 
an appropriation would be in addition to this $5 million. 

Mr. Chairman, on these facts, based upon the State Department’s 
own two aide memoires, what can Mr. Soto expect from the State 
Department, from Congress, and from the United States Government ? 

Thank you, sir. 

Mr. Sevpen. Thank you, Mr. Shea. We will now hear Mr. Allan 
Stewart, Director of the Office of Central American and Panamanian 
Affairs. 

Mr. Stewart, will you proceed with your statement? 


STATEMENT OF ALLAN STEWART, DIRECTOR, OFFICE OF CENTRAL 
AMERICA AND PANAMANIAN AFFAIRS, DEPARTMENT OF STATE 


Mr. Srewarr. I will state beforehand that the Department of 
State’s decision of not considering it possible to formally espouse the 
claim of Mr. Soto still stands. As a matter of international law, our 
experts decided we could not formally espouse it and yet we did de- 
liver two aide memoires to the Guatemalan Embassy and we did not 
get a reply until December 4, 1958. 

However, several times we made oral representations to the Guate- 
malan Ambassador here and also to the Ministry of Foreign Affairs 
in Guatemala asking when we could expect a reply. These repre- 
sentations were made principally during the period of Castillo Armas’ 
regime. After he was assassinated and President Ydigoras became 
President, I think we made one oral representation and finally got 
this reply from the Guatemalan Government which, translated from 
Spanish into English reads as follows: 


The Ambassador of Guatemala presents his compliments to His Excellency the 
Secretary of State and has the honor to refer to his note dated August 11, 1955, 
and to later conversations relating to the claim lodged several years ago against 
the Government of Guatemala by George B. Soto. ‘ 

In this connection, the Ambassador of Guatemala takes the liberty of in- 
forming His Excellency the Secretary of State that the Government of Guate- 
mala considered the matter definitively and irrevocably closed on January 21, 
1943, when the Department of State in a note signed personally by His Excel- 
lency the Secretary of State informed the Guatemalan Foreign Ministry as 
follows: 

“T take pleasure in informing His Excellency that my government has reached 
the conclusion that there is no justification for supporting this claim. Mr. Soto’s 
lawyers have been so informed.” 
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Accordingly, the Government of Guatemala believes that the case cannot be 
submitted for reconsideration, which it truly regrets. 

The Ambassador of Guatemala avails himself of the opportunity to renew to 
His Excellency the Secretary of State assurances of his highest and most dis- 
tinguished consideration. 

Subsequent to receiving this note, the Assistant Secretary, Mr. Ru- 
bottom had a conversation with the Guatemalan Ambassador during 
which he expressed the hope the case would be reopened and settlement 
negotiated. On January 9 of this year we replied by aide memoire 
to this note, which in effect says, in part: 

The Department continues to believe that the circumstances of this case are 


such that an equitable adjustment between Mr. Soto and the Guatemalan Goy- 
ment is warranted. 


The fact that Government also entertained such belief is evidenced by the fact 
that in the early part of 1980 it actually offered for Mr. Soto $200,000 in settle 
ment. 

In other words, we are still asking the Guatemalan Government to 
reconsider the case and make an ex gratia settlement with Mr. Soto, 
or one based on equity. 

We have stated before in testimony before this committee that the 
question of the grant aid, money given to Guatemala, shouldn’t enter 
into this case, that all cases have to stand on their own met ‘its and I 
think we still have to stand by that argument, or that reasoning. 

So that is the status of the case now. Despite the fact that we re- 
ceived a note dated December 4, 1958, stating that the Guatemalans 
consider the case irrevocably closed, we made another representa- 
tion in which we expressed the view there was merit in the case and 
maybe the Guatemalans would like to reconsider it. 

Mr. Sura. Mr. Chairman, could I make an additional comment or 
is that in order? 

Mr. Sevtpen. That isin order. Go ahead. 

Mr. Sura. As for the formal espousal and the denial of it in 1948, 
that is quite irrelevant. Much water has gone over the dam since 
then. We rest our claim on the statement of the State Department 
and its two aide memoires. 

We think it very significant that they did not answer that August 
11, 1955, aide memoire until December 1 958, while meantime they were 
seeking and receiving untold millions and millions of dollars from 
American taxpayers. Conceivably the conflict here is one of phi- 
losophy. 

If I understand Mr. Stewart’s statement correctly, it would appear 
that we should not offend Guatemala or disturb our relationships with 
them, by intruding Mr. Soto’s case, which the State Department it- 
self has found twice warranted an equitable settlement, because Guate- 
mala might be offended. 

On matters of this sort it is always a two-way street. Why 
shouldn’t we be offended when they ask for our money, and neverthe- 
less they don’t pay us respect either as a nation or to our American 
citizens’ rights. 

This case is unlike any others that I know of. Here you have the 
State Department on two separate occasions over a 5-year span of 
years twice saying this warrants an equitable settlement. 

On the other hand you find Guatemala, year after year, asking for 
American dollars and refusing to recognize an equitable settlement 
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which the State Department found was just and proper. And yet we 
are met with the situation that we must continue to give them millions 
and millions of dollars, lest we offend them. 

Mr. Sevpen. Will the gentleman yield there? 

Mr. Suea. Yes, sir. 

Mr. Sevpen. Do you advocate cutting off aid to Guatemala, or do 
you advocate the settlement of this claim ¢ 

Mr. Suexa. I advocate this, sir: It is impossible for me as a prac- 
ticing attorney for 32 years, with some experience in that, although 
not in the State Department, to come to a conclusion that w hen some- 
body asks you for money and you have a just claim against them 
which you yourself have found to be just, not to say, “Let’s settle 
the whole thing in a package.” 

It is inconceivable to me after 32 years of practice at law that that 
wouldn’t be the normal course of events. It is inconceivable to me 
that they can come in year after year asking for support and for 
our money and we simply say, “Won’t you please answer that aide- 
memoire?” 

They didn’t answer the aide-memoire from 1955 to 1958 and yet 
they got millions of dollars. That, to me, is shocking, based upon my 
own experience of the way to get ‘along 1 in this country. 

Mr. Sevpen. Have you ‘finished with your statement ? 

Mr. Sura. Yes. 

Mr. Sevpen. I would like to ask you several questions and I am 
sure the other committee members would like to do so also. 

You stated that Mr. Soto was born in this country. 

Mr. Suea. Yes, sir. 

Mr. Seven. Were his parents American nationals? 

Mr. Sura. No, his father originally was the President of Yucatan. 
Later he had a government position with Guatemala. Later he went 
back to Yucatan. Later he came to San Francisco, gave up citizen- 
ship, and came to San Francisco. In New York a year later Mr. 
Soto was born, was registered in the New York records; his mother 
was naturalized and then the y went to France, Puerto Rico and I 
think Costa Rica, always on American passports. 

Mr. Fascey. The fact is, he is American born. 

Mr. Suea. Right in New York City and there isn’t any question 
about it. And when he went back to Guatemala he registered with 
the registrar of foreigners as a foreigner, and his children were reg- 
istered as foreigners. One was drafted for World War II out of 
Guatemala, one of them reversed his citizenship and became a Guate- 
malan. One daughter is in the State Department. 

Mr. Sevpen. Does he qualify under the laws of Guatemala as a 
Guatemalan citizen ¢ 

Mr. Suea. By no means under my construction of it and I will 
give you four reasons for it. 

One. If that were true our American minister wouldn’t have taken 
him out; 

Two. If that were true he wouldn’t have registered on the register 
of foreigners; 


Three. If that were true our Government wouldn’t have drafted his 
son; and 
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Four. There isn’t any question about his being born in New York 
City. His mother was naturalized there and he always traveled on 
American passports. 

Mr. SeLpEeNn. I am sure we recognize him as an American citizen, 
but I am trying to determine whether or not under Guatemalan law 
he was recognized also asa citizen of Guatemala. 

Mr. Suea. Perhaps the most complete answer, Mr. Chairman, is 
this: That if I am wrong then the State Department is wrong— 
because there would be no occasion for these two aide memoires unless 
the State Department thoroughly recognized, after thrashing out this 
very matter, by the way for about 5 years to my knowledge, they 
wouldn’t have sent these two aide memoires if there was any question 
like that involved here. 

Mr. Sevpen. Do you have any comment on that, Mr. Stewart? 

Mr. Srewart. We have to differentiate here between the fact that 
the United States is unable to formally espouse this case, and the 
sending of the aide-memoires to the Guatemalan Embassy. 

Actually, the sending of aide memoires was an act of good offices on 
the part of the State Department. There is a lot of difference be- 
tween the two. We acted from the good offices standpoint indicating 
we thought there was some justification from the human side of the 
vase or something like that, and made representations to the Govern- 
ment asking if it wouldn’t change its mind and settle. We have con- 
tinued to maintain this view. We are still asking the Guatemalans to 
reconsider their reply to our aide memoires in which they state that 
the case is irrevocably closed. 

Mr. Sevpen. I am trying to determine whether or not Mr. Soto is 
recognized under the laws of Guatemala a citizen of that country. 
Could you answer that question for me, Mr. Stewart ¢ 

Mr. Stewarr. I am certain the Guatemalans would consider him a 
citizen, yes. In any case of international law they would say he has 
dual citizenship. They are pretty strict on that, the Guatemalans. 

Mr. Sevpen. Mr. Fascell. 

Mr. Fasceti. I have a whole group of questions, Mr. Chairman. 

Mr. Suea. Would you like to ask one on that ? 

Mr. Fascety. No, because I think it is immaterial. 

What year did the confiscation take place ¢ 

Mr. Suwa. Over a period of years from about 1930 to 1931 and 
1932. It grew out of the change in the monetary laws which were 
enacted down there in 1925. 

Mr. Fasceti. What is the total amount of the claim ? 

Mr. Sura. The total amount of the claim would depend on how you 
compute interest. 

Mr. Fasceui. That doesn’t matter. How much are you claiming? 

Mr. Sura. Do you mean what is our claim or what are we willing 
to settle for ? 

Mr. Fascetz. No, what is the total amount you are claiming by any 
method of computation. I don’t care how you compute it. I want to 
know whether we are talking about a half million dollars or $5 million. 

Mr. Sura. I don’t think I can give you that. We are talking about, 
after cutting down all of our claims which would run around $2 
million, we are claiming $774,444.36. 

Mr. Sevpen. Will the gentleman yield there? 

Mr. Fascetxi. Yes. 
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Mr. Sevpen. Was Mr. Soto offered a settlement at one time? 

Mr. Suea. $200,000. If you take $200,000 at the time it was offered 
and if you figure the interest, at only simple interest, that is $12,000 
a year ; 1930 to 1940 is 10 years, to 1950—29 years. 

Mr. Seipen. But he turned that offer down, did he not? 

Mr. Suga. That is right, and we are hereto settle. Weare prepared 
to be reasonable, too. 

Mr. Fasceti. When was Mr. Soto thrown in jail? 

Mr. Sea. 1931 to my best understanding. It is somewhere in 
these memos. 

Mr. Fasceti. Mr. Stewart, do you have anything that would explain 
to me in a sensible way why it takes 12 years for the State Department 
to determine they are not going to formally espouse a claim? Do 
your records indicate the reason for the length of time ? 

Mr. Srewarr. It didn’t take us that long to make a determination, 
sir. 

Mr. Fascety. I am glad you brought that point up because that is 
what I was going to ask you. Mr. Soto was gotten out of jail, I 
presume, within a very short time, was he not ? 

Mr. Sura. Thirty-one days. 

Mr. Fasce.i. He got out of jail in 1931. Yet the State Department 
didn’t formally turn him down until 1943. 

Mr. Srewarr. Mr. Soto first came to the Department about the case, 
I think, in 1929 

Mr. Fascetu. That is an important thing to me. 

Mr. Srewarr. In 1941 we made representations to the Guatemalan 
Government about it. 

Mr. Fasceiti. What I would like to know officially is how long was 
the claim pending before the State Department ? 

Mr. Sura. From 1936 to 1943. 

Mr. Srewarr. My brief says in 1941 when the case was brought 
to the attention of the Guatemalan Government. 

Mr. Sura. To the Guatemalan Government. 

Mr Srewart. Yes, sir. 

Mr. Sue. I am talking about our State Department. 

Mr. Stewart. I do not know what was going on between 1936 and 
1941 when it was called to the attention of the Guatemalan Govern- 
ment. That is when it became an official matter of record. How- 
ever, the American Minister in Guatemala was using his good offices 
in this case during the years 1929-31 and secured Mr. Soto’s release 
from jail in 1936. 

Mr. Sevpen. Mr. Fascell, this matter had been before this committee 
on two other occasions. On one occasion Mr. Rubottom appeared. 
This was on July 9, 1958, less than a year ago, and he gave a very 
detailed statement and summary of this entire case. This record is 
available. 

Mr. Fascext. All I am trying to find out is how long the State 
Department worked with this case, that is all. And because I am 
very sensitive about this kind of thing in Government. It is just im- 
possible for an individual, whether he is represented by the smartest 
lawyer in the world, sometimes, to ever maneuver the mazes of Gov- 
ernment procedures. And I can understand particularly in the State 
Department why it takes a long time to operate, particularly on inter- 
national matters. 
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I might in a case of this kind, depending on the facts—I might 
arrive at a conclusion that 5 years is a reasonable length of time in 
which to gather all the facts, hold hearings and to finally arrive at a 
determination that you are going to formally decline to espouse this 
man’s case. I mean I can see where that would be reasonable. On the 
other hand, if it dragged out for 15 or 20 years I might take the posi- 
tion that that is just as unreasonable as anybody can get. 

Since this would have a considerable bearing in my judgment of in- 
volving a balance of equities in this thing, I was just curious about that. 

Both of you want to speak on it so 1 would be glad to hear from 
both of you. 

Mr. Srewarr. I have here a brief summary of this case and it says 
the Department on various occasions attempted on behalf of the claim- 
ant to effect on an informal basis a settlement of the case with the 
Government of Guatemala. 

But in 1941, when the case was brought to the attention of the 
Guatemalan Government, the latter unequivocally refused to consider 
any settlement. Then we had to decide whether, under international 
law, Mr. Soto had a case we could espouse. 

Mr. Fascetn. I would like to ask Mr. Shea whether or not you would 
concur with the position that the Department of State should not get 
into a determination of the merits of the case until after informal 
representations had been attempted. 

Mr. Suea. I will be very happy to answer that question. 

In the first place I believe it started in 1936. The law firm repre- 
senting Mr. Soto at that time sought a formal espousal. 

Mr. Fascett. Do you mean there is a record in writing by way of a 
petition to the Department of State for formal espousal ? 

Mr. Suea. Yes,sir. Lsay that unequivocally. 

Then after that, because the matter was dragging along, Mr. Soto 
hired another firm of Watson & King. They also pursued the idea 
of a formal espousal. That resulted in 19 

Mr. Fasce.tt. Excuse me. I have to ask you this right there. When 
you say they pursued the idea of a formal espousal you give me two 
assumptions. One is that the prior petition had been acted upon and 
denied and the other is that a new one has been filed and pursued. 
Now, which is true, if either 

Mr. Suea. I do not know whether the first one was formally denied 
or informally denied because I wasn’t a party to the case; I have no 
access to the State Department files but I am utterly certain that that 
is a fact that is thoroughly ascertainable and quickly. I have no 
access to their files. All I can tell you is that when the second firm 
came in they did pursue the same theory of a formal espousal. 

That resulted in 1943 in a statement from the Secretary of State that 
they would not formally espouse it. 

Mr. Pittman and I came into the case in 1949. We were furnished 
with certain memorandums or petitions, as you call them, or briefs, as 
I might call them, that had been filed with the State Department. 
That is why I am so certain of my grounds. And we pursued the 
case on an entirely different basis. We feared the passage of time. 
We realized the man was getting old. We didn’t want a formal 
espousal. We asked only for the aid of the good offices of the State 
Department. And having gone at it that way we then got into a very 
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difficult dispute, both as to questions of law and questions of fact, 
including the one as to whether or not he had a dual citizenship, which 
has been thrashed out backward and forward. 

Mr. Fasceix. I understand that. I am just trying to get—— 

Mr. Suea. So that it is since 1949 that I am capable of speaking 
and testifying. And from 1949 until October 24, 1950—and that is 
almost 9 years ago—we quarreled about the facts and in 1950 we got 
the first aide memoire. 

Mr. Fascetu. Yes. 

(Discussion off the record.) 

Mr. Suwa. If I am not greatly in error, sir, the memorandum that 
you are about to read from, I have seen. Isaw it many years ago, with 
one omission: The date was on it. The date I don’t think is on the 
copy to which you refer. But you will find the real date of that 
memorandum is 1947. The State Department came up here recently 
and put into the record a 1947 memorandum knowing full well that 
since then those facts were argued out and knowing full well that 
these two aide memoires were subsequent to it. 

Mr. Fascerit. Mr. Chairman, I was just trying to get an idea and 
I have gotten an idea about the problem of time. This is all I was 
after. Wecan put that in the record if you desire to, at another time. 

Is there or was there identifiable property in the country of Guate- 
mala which can still be identified, that belonged to Mr. Soto? 

Mr. Suea. It is my understanding that the airport was his farm. 

Mr. Fascett. And there were some buildings I believe you said. 

Mr. Sura. Houses. I don’t know whether they can be identified or 
not. As of now, I can’t even talk to the man. And his children were 
very young at the time these properties were taken over by Guatemala. 

Mr. Fascetx. In this claim, what percentage of that would you say 
on this reduced basis is real estate as against stock equities, or tangible 
as against intangible? 

Mr. Suea. We take the original offered settlement of $200,000. If 
we take simple interest—that was done in 1930. I think it comes 
almost to that. I think we have marked down almost everything in 
order to reach a settlement. 

Mr. Fascetn. I am not trying to get at that. What I am trying to 
get at is, when his property was confiscated and the Guatemalan Gov- 
ernment took over his shares in the original bank 

Mr. Sura. They just liquidated the bank. 

Mr. Fascetz. Confiscation by judicial process. 

Mr. Stewart. This claim of $774,000—is that only for the 25 per- 
cent of the Banco Colombiano, only ? 

Mr. Suea. You have 29 years. 

Mr. Fascetx. I can’t go on the basis of what happened before. I 
don’t know anything about it. 

Mr. Supa. Here it is: Just on the basis of computing interest on 
their $200,000 offer at 6 percent, but not compounding interest which 
is their method of computing interest, it runs up to $548,000. 

Mr. Fasceitn. That doesn’t help me any, Mr. Shea. I mean, there 
is no way for me to arrive at what you are willing to settle. I mean 
this doesn’t tell me anything. You turned down that offer so I can’t 
compute your present claim based on what you turned down several 
years ago with interest compounded annually. That doesn’t prove 
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anything to me. That is just like saying, “Well, I will settle for 
$5 million.” 

What I want to know is, what is the legal basis for your equitable 
claim? And I might say at this point that I have a great feeling for 
your equitable position. 

Mr. Suea. I would like to put into the record, sir, these pages which 
answer you completely. 

Mr. Fascett. Why don’t you just tell me in your own words what 
it is that now represents $774,000. Is it property, is it cash, is it 
equities? What is it? 

Mr. Suea. The problem falls into two categories. One, what is the 
value of the stock. That, in turn, gets into an examination of the 
financial records, as publicized in Guatemala. 

Mr. Fascreux. I don’t care what the value was. 

Mr. Sura. We come to the amount of the value of the stock as 
$274,284. 

Mr. Fasceti. The stock you are talking about, the 25 percent of 
the shares of the Banco Colombiano. 

Mr. Suea. That is right. 

Mr. Fascetu. And is that part of the present claim / 

Mr. Sura. Yes, sir. 

Mr. Fascetxn. In other words, the shares of stock owned by Mr. Soto 
which were liquidated by the Banco Central is the basis for the present 
claim ? 

Mr. Suea. Yes,sir. It is part of the basis. 

Mr. Fasceti. All right, sir, what else is included ? 

Mr. Suea. Six percent on $274,284 for 30 years—and incidentally 
that is from January 28, 1928, to January 28, 1958. 

Mr. Fascetx. I will agree on the interest. You fixed the valuation 
on his shares of stock at $274,000 as of the date it was liquidated by 
the Central Bank, is that right? 

Mr. Sura. And up to January 28, 1958, the interest at 6 percent 
straight is $493,711 which makes a total of $767,995. 

Mr. Fascetx.. You waived, then, in this presentation and computa- 
tion, the confiscation of all real properties, cash and other assets ! 

Mr. Suea. In part. I think I can answer your question in detail. 

Mr. Fascetz. Good. 

Mr. Sura. There must be added this: Mr. Soto was wrongfully 
forced out of his job as president of the bank on January 28, 1928. 
He was being paid $15,000 a year. Having been forcibly deprived 
of the only way he knew how to make a living 

Mr. Fascett. My answer to that is, they are not only not legal 
damages, they are not even equitable damages, but go ahead. 

Mr. Suea. I think they are legal damages. But I will strike it out 
if you wish. 

Mr. Fascetz. Oh, no. If this is the basis of what your present claim 
is, [ just make that observation. 

In other words, you’ve already got enough based on the value of 
the stock to cover your present claim ? 

Mr. Suea. More than that. I can put this up to $2 million, easily. 

Mr. Fascett. But what you are telling me is, this loss of job claim 


isnot a matter which you have waived ? 
Mr. Sura. No. 
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Mr. Fascetu. All right. 
Mr. Sura. Now, on the basis of $15,000 plus 6 percent interest that 


' is $247,200. 


Now, we have to make certain deductions because from 1945 to 1958, 
a period of 13 years, he acted as sexton of St. Matthew’s Cathedral. 
Up to that point he didn’t have work. The salary there was $3,552 
so we make a deduction and we cut that previous figure of $247,200 
down to $153,288. 

Now, we have No. 3. They took over his deposits in the sum of 
$16,000. Applying 6 percent interest on this from January 28, 1928, 
to January 28, 1958, even waiving a year here or better, you come to 
the sum of $16,000 principal, $28,800, You come to the sum of $44,800. 

Mr. Fascect. You haven't waived this? 

Mr. Suea. No, but I am willing to settle all this for a song. 

Mr. Fascetn. But you have not waived that item as part of the 
$774,000. A percentage part. 

Mr. Suea. A percentage part. 

As a direct result of the Government, through its agency, Banco 
Central taking over Banco Colombiano and Mr. Soto’s deposits, plus 
depriving him of a livelihood and due to foreclosures directed by 
Banco Central and its other activities, Mr. Soto was forced to lose 
his equity in his 800-acre farm and seven houses, mortgaged for 
$150,000, the equity being worth $100,000, which is a fair figure. 
This took place in July 1932. Therefore, interest will be computed 
on the basis of 2514 years at 6 percent. 

Mr. Fascett. You are not waiving any claim of the original 
equities ? 

Mr. Suna. No. 

The airport is on this property and you start with $100,000; the 
interest is $153,000, you come to a total of $253,000. 

He also lost his jewelry, $8,000, 

Mr. Fasceti. Mr. Shea, the reason I asked you this question is be- 
cause you led me to believe somewhere along the line that there were 
some claims you waived. 

ae If you will bear with me I will explain how I justify that 
remark. 

I will lead you up to a total in connection with the things I have just 
described, plus two or three more, I will lead up up to a total, with 6 
percent interest of $1,530,883.92, and that is simply interest, no com- 
pound interest. 

Then I say this—and this is filed with the State Department, by the 
way—*As an indication of a moderate and temperate approach to the 
solution of this problem, assume that exclusive of the value of the stock 
which is $767,995, the foregoing figures”—in the other paragraphs 
inclusive—‘$762,888 are cut down by 50 percent. The total would 
still remain $1,149,000.” 

I take several other methods of cutting it down only in the interest of 
trying to get at a reasonable settlement and by doing that, by just 
arbitrarily keeping all the claims in, but just washing them down, I 
come to $774,444. That is my theory. 

Mr. Fascett. What you have done is, you have not waived actually 
any of the properties or claims which were confiscated ? 
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Mr. Suea. I am just using total amounts to reach a reasonable 
settlement. 

Mr. Fasceit. You have just reduced by percentages those factors 
which go up to make the total claim. 

Mr. Suea. Exactly, sir. 

Mr. Fascein. Mr. Shea, let me ask you what your opinion is when 
you find yourself in this kind of a legal position ; and mind you, I have 
myself been in this position. The judge has thrown me out of court 
and said “I would like to do something for you but the statute of limi- 
tations has run, you really have no legal claim that I can do anything 
about, but I am going to suggest to the attorney over there that froma 
moral standpoint, an equitable standpoint and by every human stand- 
ard, you ought to pay it. I roe you fellows can get together.” 

We go out in the hall and the defendant says, “I am not going to 
give you one thin dime.” 

I feel that this is the position you are in because our Government 
has suggested to the Government of Guatemala that it consider your 
claim and in turn it has refused and you are in the middle, or Mr. 
Soto is, and that is very obvious from what has transpired despite all 
this diplomatic language and these papers that have gone back and 
forth. 

Our Government has held a hearing and they have decided for good 
reasons—Oobviously I must assume that they have, and there is no 
point in even going into them—that they could not formally espouse 
the case. You are out of court internationally. You come back and 
say “OK, but help us anyway.” So they try to help you in a less 
formal way, by suggesting that you have an equitable position which 
out Government recognizes. But that equitable position, if any, rests 
on recognition of the Guatemalan Government, and they refuse to 
recognize it. 

Mr. Suea. In the first place, it is not my understanding that that 
is the law. There are two ways that you can ask for the State Depart- 
ment to help you. It is my firm belief that the wrong way was asked 
for first. But each are equally legal, and each should be equally 
effective. 

A formal espousal is a very technical thing, and not every case that 
the State Department gets settled by any means, perhaps the fewest 
number of them go through the formal espousal route. Most of them 
are “Aid and Assistance,” and it is just as formal and it is just as 
effective. It isn’t a substitute for the other, it is an alternate for the 
other. 

In lots of cases—I don’t believe Mr. Stewart is going to deny this, 
and I will be surprised if he does—lots of cases, perhaps the greater 
number of cases, are settled by the State Department lending its good 
offices. 

Do you want to know what you go through on a formal espousal! 
You go before some formal arbitration that lasts for 4 or 5 years, and 
it is very, Very expensive. 

For a small case it is a silly thing. All I can say is that I think 
our claim was asserted on the right course. 

This is not an informal matter when they go with an aide memoire. 
It is not a substitute for—as you are saying, the judge has kicked you 
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out and he expresses out of his heart a willingness for you fellows to 
go out in the hall. It isn’t that at all. They have just as formal a 
right to use their good offices as they have to use a formal espousal. 
Both are equally efficient. 

Mr. Fascett. They have used their good offices, but it just depends 
on whether the Government of Guatemala sees it the same way. 

Mr. Stewart. The words of our 1943 note to Guatemala were thrown 
right back in our teeth in the December 4 reply. 

Mr. Fascein. We tried to indicate U.S. interests to the Government 
of Guatemala, and they came right back and said, “We refuse to con- 
sider the matter further.” 

Mr. Sura. They came back more than that. They said, “Give us 
more money.” 

Mr. Fascexxi. That is an entirely different matter but I still recog- 
nize your equitable position. 

Mr. Setpen. Mr. O’Hara 

Mr. O’Hara. DoI understand this goes back to 1932 ? 

Mr. Suea. Approximately then. At various stages. Say 1928 to 
1932, roughly. 

Mr. O'Hara. That generally was the period of the depression in 
this country when banks were being liquidated and in many cases 
the owners of bank stocks lost everything and in many cases had a 
double-indemnity obligation. In a measure that was the condition 
in Latin America, too, at that time, wasn’t it ? 

Mr. Sura. No,sir. That is not the fact. 

Mr. O’Hara. I wish you would clear up this situation a little more. 
Mr. Sura. This goes back to 1925 when they changed the Monetary 
Act. 

In 1900 the bank had a contract with the government whereby it 
would loan silver specie to the government and take back the right to 
issue currency. That was recognized in the formal documents of the 
financial ministry down there ‘from that moment on until 1925. It 
was in 1925 they elected to change from the silver standard to the 
gold standard. In that connection they said, “We will give you one 
quetzal for 60 of the pesos which we owe. There were four banks 
involved. 

The others had unhappily overdrawn against their loans so they 
had paper outstanding beyond their right to issue it. This bank 
did not. 

So the others went along and said, “Yes, we will accept this.” Mr. 
Soto said, “No, we can’t “do that because we haven't breached our 
contract.” 

So then they started this pressure campaign on him. Then they 
gave it to the Banco Central to liquidate, and the Banco Central— 
and it is all in this memorandum—it is within a few months that it 
said, “This bank is not insolvent.” Not once, but they said it two or 
threetimes. “This bank is not insolvent.” 

I can find the quotes for you if you want them. 

Mr. O’Hara. The bank thought it was solvent. Who declared it 
insolvent ? 

Mr. Sura. There wasn’t any declaration of insolvency. It was 
just an act of dictatorship. There wasn’t any declaration. 
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Mr. O'Hara. The dictatorship came from what, a decision of the 
court ? 

Mr. Suea. The dictatorship came from Mr. Ubico who was the 
dictator. 

Mr. O’Hara. He was president at that time ? 

Mr. Sura. That is right, and it might be of interest to you that 
under the Monetary Act of 1925 there were three ways—and the act 
specifically so provided—there were three ways to settle differences. 
If you had a quarrel with the government there were three ways to 
settle it. One was by mutual agreement. ‘The government entered 
into such an agreement, but then refused to abide by it. 

The second was by arbitration and they refused that, and the third 
was resort to the courts. It went to the courts and twice the courts 
held that this whole thing was improper. Then one day Mr Ubico— 

Mr. O’Hara. I have just one point I want to develop: Was this 
man discriminated against? Was he treated the same as others who 
were citizens of Guatemala, or was he discriminated against? 

Mr. Suea. He was discriminated against. 

Mr. O’Hara. How do you develop that? 

Mr. Suea. I will be happy to try. 

Mr. O’Hara. Did the Guatemalans have fair treatment ? 

Mr. Fascein. As he pointed out, the courts had issued two orders 
in favor of this man and he was about to point out that the Govern- 
ment, not withstanding the determination by Guatemalan courts in his 
favor did something, and this would probably be the answer you are 
looking for. What did the Government do? 

Mr. Sextpen. Mr. Stewart has a statement which he has asked to 
have included in the record. However, there are several facts in it 
that answer the questions that Mr. Fascell and Mr. O’Hara have 
been asking and I would suggest we let Mr. Stewart read the first two 
or three pages of his statement. 

Without objection, I will let Mr. Stewart proceed. 

Mr. Srewart. In 1929 Mr. George B. Soto brought to the attention 
of the Department his difficulties with the Government of Guatemala. 
Since then the file on the case has grown to substantial proportions. 
It is the purpose of this memorandum to summarize the salient 
factors revealed by an examination of that file. 


1. NATIONALITY OF CLAIMANT 


Mr. George B. Soto is a national of the United States by virtue of 
birth in the United States. His father was at one time President of 
Honduras and prior to that time a cabinet officer in Guatemala. His 
mother and wife were Guatemalan in origin, his seven children were 
all born in Guatemala and he himself resided continuously in that 
country for a period of over 25 years. Under the Guatemalan law 
the foregoing factors would also make him a national of Guatemala. 


2. GENERAL BASIS OF CLAIM 


The claim is predicated primarly upon losses sustained by Mr. Soto 
in the capacity of a minority stockholder in the Banco Colombiano, a 
former Guatemalan bank of issue. The Government of Guatemala 
is alleged to be responsible for such losses. 
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38. THE UNDERLYING FACTS 


In the years 1899-1900 the Government of Guatemala arran for 
the consolidation of certain loans previously made to that Govern- 
ment by the then existing banks of issue, ineluding the Banco Colom- 
biano, for the obtaining of further credits. The Government rela- 
tively soon defaulted in its obligations to the bank, although it never 
repudiated such obligations. In 1926 and 1927, in connection with 
a general financial reform undertaken in part at least on the basis of 
recommendations made by American advisers, the Government of 
Guatemala effected settlement agreements with all of the banks of 
issue on the basis of sixty pesos to the quetzal (equivalent to a dollar), 
except the Banco Colombiano, which insisted upon payment in silver. 
The Government, however, refused tomake payment in specie. 

Owing to the financial difficulties in which the bank found itself, 

partly because of the failure to receive payment in silver and partly 
aoe of certain unprofitable investments, the Government under- 
took to liquidate the Seale After protracted litigation the liquida- 
tion was, in fact, consummated. The assets of the bank were found 
to be insufficient to meet its obligations, let alone to permit a distribu- 
tion among shareholders. 

The alleged responsibility of the Guatemalan Government is predi- 
cated upon (a) its refusal to pay in silver the debt it owed to the bank 
and (b) its action in connection with the liquidation of the bank. 


4. THE POSITION TAKEN BY THE DEPARTMENT 


The Department, on various occasions, attempted on behalf of 
claimant, to effect, on an informal basis, a settlement of the case with 
the Government of Guatemala. In 1941, when the case was brought 
to the attention of the Guatemalan Government, that Government un- 
equivocally refused to consider any settlement giving an extended 
explanation to justify the position it took. Thereafter, the claim was 
reexamined and the claimant’s attorneys were advised by the Under 
Secretary that “the conclusion has been reached that the Department 
would not be justified in making any further appeal, either formal or 
informal, to the Guatemalan Government in the matter.” 

At a later date, at the instance of the claimant, the claim was once 
more reappraised in the light of the previous record and of such addi- 
tional material as was already available in the files of the Department 
or was obtainable from the Embassy in Guatemala. 

On the basis of such reappraisal it was determined that the claim 
did not warrant espousal by this Government for a number of reasons, 
among them the following: 

1. The claimant is apparently a Guatemalan national under the 
laws of that country. Under accepted principles of international law 
a claim may not be brought against the government of a country on 
behalf of one of its nationals, even though such person also possesses 
the nationality of the claimant government, 

2, The claim is predicated essentially upon losses sustained by Mr. 
Soto as a minority stockholder in a former Guatemalan bank of issue. 
There is considerable question as to the propriety of prosecuting a 
claim for alleged losses sustained by a person as a stockholder in a for- 
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eign corporation, particularly when the foreign corporation possesses 
quasi-governmental attributes. 


3. Mr. Soto’s claim as such minority stockholder is based primarily 
upon the action of the Guatemalan Government in repaying a loan 
made by the bank to the Government in paper currency instead of in 
silver, which means that the claim is predicated in substance upon 
losses sustained as a result of currency depreciation. Such losses are 
4 considered to give rise to international liability. 

. Mr. Soto has not established that the Government of Guatemala 
was io adie any obligation to repay the loan in silver. 

It may be noted that the case has been brought to the attention of 
Mr. Hull, Mr. Stettinius and Mr. Byrnes, each of whom took the posi- 
tion that the Department was not warranted in espousing the claim. 
Ina letter of May 1, 1944, to Mr. Watson, Mr. Hull stated : 


Insofar as concerns the presentation of claims through formal diplomatic 
channels, the Department is obliged in each case to exercise its judgment and 
discretion as to whether the claim is meritorious. As Mr. Soto was informed 
in a letter dated January 28, 1942, the conclusion was reached that his claim 
did not merit the formal support of this Government. As you may know, the 
Embassy in Guatemala has been instructed in the past to exercise its informal 
good offices toward enabling Mr. Soto to obtain a direct settlement of his claim, 
but that was as far as the Department felt that it was justified in going. 

For the reasons mentioned, the Department does not consider that it is in a 
position to request the Guatemalan Government that Mr. Soto’s claim be sub- 
mitted to an international arbitration pursuant to the convention of 1910. 


Ata later date Mr. Stettinius had occasion to consider the propriety 
of presenting the claim under the Pecuniary Claims Convention of 
1910. Ina letter to Senator Wiley of April 13, 1945, he observed : 


You are also correct in your understanding that there is no statute expressly 
empowering the Department to determine whether claims of American citizens 
against foreign states are meritorious. However, the matter of settling such 
claims has always been regardéd as a proper subject of diplomatic negotiations 
in the field of the foreign relations of the United States, which are, under the 
Constitution and laws of the United States, conducted by this Department under 
the direction of the President. I know of no instance in which the Department 
has formally presented an individual claim to a foreign government with a 
demand for settlement without first having made a careful examination of the 
legal and factual issues involved and having satisfied itself that the claim was 
meritorious. This Government could not, in good conscience, espouse claims 
which it did not regard as meritorious. 


When the question again arose as a result of a letter from Senator 
Connally inquiring about the matter, Mr. Byrnes transmitted to Sen- 
ator Connally a memorandum summarizing the fact of the case. In 
his letter of transmittal of November 1, 1945, Mr.Byrnes also adverted 
to the contention made by the claimant that he was entitled to arbitra- 
tion under the Pecuniary Claims Convention. Mr. Byrnes stated: 


Claimant and his counsel contend that he is entitled to have the case arbi- 
trated under the Pecuniary Claims Convention of 1910 between the United 
States and other American Republics. They argue that the convention gives 
him a right which the Government cannot deny. This is not accurate. The 
convention provides for the submission to arbitration of claims of nationals 
which cannot be amicably adjusted through diplomatic channels when said 
claims are of sufficient importance to warrant the expense of arbitration. 

The arbitration contemplated by the convention is arbitration between govern- 
ments and it is for the governments and not for the claimants to determine 
when arbitration should be demanded. If this were not true, this and other 
governments would be forced to arbitrate at the whim of any claimant, regard- 
less of the soundness of the claim. Such a situation would be preposterous. 
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When the Department undertakes to espouse an international claim, the good 
faith of this Government is directly involved. It cannot afford to make demands 
on foreign governments when it is not reasonably satisfied of their validity. To 
call upon the Guatemalan Government to arbitrate this case would mean that 
the Department thinks that that government is internationally liable to Mr. 
Soto. It would also mean that this Government would be under the necessity 
of arguing the soundness of a claim of which it has grave misgivings. 


In a memorandum to Mr. Byrnes, the Department’s legal adviser, 
Mr. Hackworth, now Judge of the International Court of Justice, 
analyzed the fundamental defects of the claim in the following 
manner : 


From the point of view of an international claim, the case presents certain 
fundamental defects. 

First, the bank was a Guatemalan institution, a part of the fiscal organization 
of the country, and the difficulties between it and the Government were essentially 
domestic or national in character ; 

Second, when Mr. Soto became manager and a stockholder, he must, as a 
prudent man, have known of the differences between the bank and the Govern- 
ment regarding the loan; 

Third, even if there was doubt as to the meaning of the loan contract, the 
place to determine such meaning was in the Guatemalan courts ; 

Fourth, evidence in the file indicates that the bank was heavily involved, and 
that even if all of Mr. Soto’s contentions were borne out, the assets of the 


bank, after satisfying creditors, would have left little, if anything, for stock- 
holders. 


Fifth, evidence in the file further indicates that Soto, who was born in the 
United States of a Honduran father, left this country at the age of 5 and lived 
some 25 years in Guatemala prior to returning to the United States in 1936, 
after this claim had arisen. His father had acquired Guatemalan citizenship 
at the time of the claimant’s birth, and under Guatemalan law the claimant, on 
taking up residence in Guatemala, became a Guatemalan national. 

Under international law a Government may decline to entertain a claim pre- 
sented by another Government on behalf of a claimant who is a national of the 
Government against which the claim is presented, even though he may also be 
a national of the Government sponsoring the claim. 


The Department subsequently adopted the position that, while it 
could not officially espouse or sponsor Mr. Soto’s claim, it would inter- 
pose its good offices to determine whether the Government of Guate- 
mala would reopen the case and reach a satisfactory settlement with 
Mr. Soto’s representative. This position, which has been maintained 
to the present, was set forth in an aide memoire of October 24, 1950, to 
the Guatemalan Embassy in Washington, wherein it was stated that 
the situation was one warranting an equitable adjustment. The Gua- 
temalan Embassy replied to the aforementioned aide memoire that the 
Soto case was considered by the Guatemalan Government ves judicata. 

New representations in the same tenor were made in an aide 
memoire to the Guatemalan Embassy in Washington on August 11, 
1955. Despite repeated requests for a formal reply, none was ob- 
tained for more than 3 years, although it was learned informally that 
the Guatemalan position, i.e., that the case was closed, remained un- 
changed. A letter from the secretariat of the Guatemalan Presidency 
to Mr. Soto’s representatives, dated October 4, 1956, confirmed this 
position. The Department continued to exercise its good offices, not 
only in conversations with successive Guatemalan Ambassadors but 
airectly, on July 31, 1958, in conversations held by the Assistant 
Secretary of State for Inter-American Affairs with President 
Miguel Ydigoras Fuentes and the Foreign Minister of Guatemala. 
On December 4, 1958, the Guatemalan Embassy in Washington ad- 
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dressed to the Department a note specifically replying to the aide 
memoire of August 11, 1955, in which it was stated that the Soto case 
was “irrevocably closed” and that there were no grounds for reopening 
it. ‘The Assistant Secretary for Inter-American Affairs, nevertheless, 
in an interview with the Guatemalan Ambassador on December 30, 
1958, expressed the hope that the Guatemalan Government would 
reconsider its position, reopen the case, and negotiate some settlement, 
possibly ea gratia or on a basis of equity. This oral representation 
was confirmed in an aide memoire addressed to the Guatemalan Am- 
bassador on January 9, 1959, in which it was stated : 

* * * the Department continues to believe that the circumstances of this 
case are such that an equitable adjustment between Mr. Soto and the Guatemalan 
Government is warranted. That the Government of Guatemala also entertained 


such a belief is evidenced by the fact that in the early part of 1930 it actually 
offered Mr. Soto $200,000 in settlement. 


A similar reference to the 1930 offer of settlement has been made 
in all previous Department communications on the subject. 

No reply to the January 9, 1959, aide memoire has yet been received. 

It should be noted that Mr. Soto’s representatives have repeatedly 
stated that at no time have they asked for “formal espousal” of Mr. 
Soto’s cause by the Department, but only for good offices and “positive 
assistance.” ‘They have cited the possibility of exercising economic 
and other pressure on the Guatemalan Government to secure settle- 
ment of the claim. The Department has stressed to Mr. Soto’s repre- 
sentatives that settlement of the claim cannot be related to the grant 
of aid to Guatemala. 

Mr. Soto’s representatives stated on December 19, 1958, that the 
Soto claim then totaled $774,444.36, including interest. 
5. THE RIGHT OF THE CLAIMANT TO INSIST UPON ARBITRATION UNDER 

THE TERMS OF THE PECUNIARY CLAIMS CONVENTION OF 1910 


The claimant and his counsel have maintained as may be seen from 
the foregoing that the Department of State is obligated to request the 
Guatemalan Government to arbitrate the claim under the terms of 
the Pecuniary Claims Convention of 1910. The terms of that conven- 
tion read as follows: 


First: The high contracting parties agree to submit to arbitration all claims 
for pecuniary loss or damage which may be presented by their respective citizens 
and which cannot be amicably adjusted through diplomatic channels, when said 
claims are of sufficient importance to warrant the expense of arbitration. 

The decision shall be rendered in accordance with the principles of inter- 
national law. 

Second: The high contracting parties agree to submit to the decision of the 
Permanent Court of Arbitration of The Hague all controversies which are the 
subject matter of the present treaty, unless both parties agree to constitute a 
special jurisdiction. 

If a case is submitted to the Permanent Court of The Hague, the high contract- 
ing parties accept the provisions of the treaty relating to the organization of 
that arbitral tribunal, to the procedure to be followed, and to the obligation to 
comply with the sentence. 

Third: If it shall be agreed to constitute a special jurisdiction, there shall be 
prescribed in the convention by which this is determined the rules according 
to which the tribunal shall proceed, which shall have cognizance of the questions 
involved in the claims referred to in article 1 of the present treaty. 


As will be seen from the convention, there are two types of tri- 
bunals to which a claim could be submitted, namely, the Permanent 
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Court of Arbitration at The Hague or a special tribunal constituted 
by a convention to be entered into between the parties to the dispute. 

In any event, however, the claim would have to be prosecuted by 
the United States on behalf of the claimant and could not be prose- 
cuted by the claimant in his individual capacity. Before the United 
States would be in a position to prosecute the claim it would have 
to be satisfied that the claim has merit under accepted principles of 
international law. 

It is obvious that the decision as to the propriety of invoking the 
terms of the Pecuniary Claims Convention rests with the govern- 
ments concerned and not with the individual claimants. Otherwise, 
any person who was dissatisfied with the action of any one of the 
governments which is a signatory to the Pecuniary Claims Conven- 
tion could demand arbitration and, no matter how insubstantial his 
claim, would be entitled to have tribunals established merely to hear 
and determine his case. It was manifestly not the intention of the 
framers of this treaty to give individual claimants this privilege. 

The quotations from the letters of Messrs. Stettinius and Byrnes 
which appear on pages 4 and 5 of this memorandum indicate clearly 
the position previously taken by the Department with regard to the 
applicability of the Pecuniary Claims Convention. 

That may answer some of the questions you had. 

Mr. Sura. Mr. Chairman, I would like to be able to answer that, 
if I can, and I think it bears on Mr. O’Hara’s question, sir. 

Mr. Seven. Mr. O’Hara, you were questioning. I had Mr. Stew- 
art read that portion of his statement so vou might have background 
information. 

Mr. Suea. First, I shall make reference to that memorandum. 
Much of it was prepared in 1947, many years before the aide mem- 
oires. All of those questions were settled or we wouldn’t have had the 
two aide memoires and we rest our case primarily on the aide 
memoires. 

There was an obligation to repay in silver under the 1900 contract. 
It was succinct and perfectly clear and moreover from 1900 to 1925, 
it was right in the reports of the Foreign Minister which were pub- 
lished and put in newspapers, that such an obligation was recognized 
and there isn’t any doubt about it and that you will find in our 
memorandum. 

Secondly, there seems to be raised the doubt that this was an insol- 
vent bank. Let me address you on that. 

It is significant that on January 28, 1928, when the government 
placed Banco Colombiano in control of Banco Central, it did so under 
the pretext that Banco Colombiano’s liabilities exceeded its assets. 
Tt will soon incontrovertibly appear that this was not true, despite 
the government-inspired press criticism of the bank. 

On January 28, 1928, the very same date when Banco Central. took 
over control of Banco Colombiano, a commission consisting of five 
directors of Banco Central submitted a report to the President of 
Guatemala. This report stated : 

According to the studies made by the Economic Technical Council, the bank 
has assets considerably in excess of its liabilities regardless of the fact that the 
assets have been severely written down by an amount of Q549,553.66 which was 
charged against the reserves. The same opinion is expressed in the report ren- 


dered to the Bureau of Finance by the Expert Accountants Chiene and Tait, and 
by the Chief of the Monetary and Banking Department. 
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On January 30, 1928, the Banco Central caused a press notice to be 
published. It stated: 

“Banco Colombiano informs the public that by governmental order dated 28th 
of the current month, Banco Central de Guatemala was appointed to intervene in 
the business of this institution. Mr. Juan Irigoyen was appointed by Banco 
Central as its representative, and has today taken over his duties. The detailed 
report submitted by the English public accountants, Messrs. Chiene and Tait, 
appointed by the Supreme Government, demonstrated the solvency of this institu- 


tion. The mentioned report has been carefully studied and approved by the 
economic council of the Ministry of Finance.” 


On August 2, 1928, the board of directors of Banco Central issued 
the following statement : 


This intervention was ordered on January 28 of the current year, and it was 
naturally optional with Banco Central whether it would accept or decline the 
delicate mission with which it was interchanged by the Government; as every- 
body knows, one of its important functions is that of assisting the other banks in 
times of crises, and that before accepting the mentioned obligation entrusted to it, 
it was first proved that the situation of Colombiano was far from the state of 
bankruptcy as averred by the public.— 
which was an inspired press. 

Mr. O’Hara. Let mestop you there. 

Who owned the majority stock in this bank ? 

Mr. Suea. That I don’t know, sir, but I assume they were Guate- 
malans. 

Mr. O'Hara. What happened to them ? 

Mr. Sura. They were washed out too, apparently. I just don’t 
know. 

Mr. O’Hara. Did they press their claims? 

Mr. Suea. I doubt it very much from what I am about to tell you. 

Mr. O’Hara. Would you say if some settlement were made with this 
owner of the minority stock a similar settlement should be made with 
the owners of the majority stock? 

Mr. Suea. If they press their claims, justice should certainly be 
delivered to everybody. That would be my only answer. 

But, coming back to the other, it says the Monetary and Banking 
Department of Guatemala published its report for the year ending 
December 31, 1928. In part it states regarding Banco Colombiano: 

* * * the condition of the bank is strong; its assets exceed its liabilities 
sufficiently that the bank still retains its capital, and besides, has a considerable 
amount of reserves. 

So much for the false charge made by the Government of Guatemala 
that the bank was insolvent. The bank that had been put in to take 
over, by its own admission, three times within the same year, said it 
wasn’t. 

Now, under the monetary law, as I stated previously, if you had a 
dispute about a thing like this, under article 41 of the Monetary Law 
of 1925, this article of monetary law required that these differences 
be settled by mutual agreement, arbitration, or by resort to the courts. 
They entered into a mutual agreement and didn’t honor it. They 
would not arbitrate. 

Now, we get to the courts, which goes I think, sir, to your first 
question. Why was he hurt? 

They tried to go to the courts. They went to the finance minister. 
They went through channels all the way and got nowhere. He got 
himself in jail for his efforts. 
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Mr. O’Hara. Was he joined in that by the owners of the majority 
stock ¢ 

Mr. Suea. He was appointed by the owners of the majority stock. 
He had been what they call a manager down there, but up here we 
would call him probably the president. 

Mr. O’Hara. At the time he went to jail he was representing all of 
the stockholders, both the majority and the minority ? 

Mr. Suea. I would assume so. I[ can’t answer it, but I will have 
to assume so, yes, sir. 

Mr. O’Hara. Are the Guatemalans owning the majority stock, 
being under the laws of Guatemala, excluded from pressing their 
claims by the statute of limitations? 

Mr. Sura. Conceivably so, though I doubt it very much from what 
I am about to tell you, or how they may have settled their differences 
on the side I have no way of telling you either. I don’t know the 
answer to it. I wish I did. They may have been taken taken care of. 
I can’t say they were; I can’t say they weren’t. I don’t know the 
facts, but I do know what happened in the court down there. We 
now come to the court. 

Thereafter a number of conferences were held by the American 
minister, Mr. Soto and his attorneys and attorneys representing 
Guatemala to effect a settlement by mutual agreement or have the 
matter submitted to arbitration. By June 4, 1931, it became apparent 
that discussions leading toward a settlement by mutual agreement 
or by arbitration were getting farther apart. On this date Banco 
Colombiano appealed to the Tribunal de lo Contencioso-Administra- 
tivo contending that the order of liquidation was illegal. On June 
26, 1931, after the Minister of Finance had answered the petition, as- 
serting the appeal was barred by prescription, the tribunal rendered 
a decision which unequivocally decided that the time within which 
the appeal could be filed had not lapsed or to use the language of the 
tribunal, the appeal was “legally in order.” Lic. Giron dissented. 
Thus the vote was two to one. 

Thereafter the Minister of Finance by way of further answer al- 
leged the Banco Colombiano lacked legal personality for the purpose 
of bringing the action. On July 16, 1931, the tribunal rendered a 
decision that Banco Colombiano: “maintains its legal personality, 
and its manager is its legal representative” (meaning Mr. Soto). 

On July 21, 1931, the Attorney General of Guatemala appeared in 
the case and alleged that the tribunal was incompetent to judge the 
matter and realle that the appeal was barred by prescription. 
Thereupon the Tribunal de lo Contencioso-Administrativo sent a re- 
port to the Tribunal of Conflicts to render a decision on the question. 
On September 2, 1931, the Tribunal of Conflicts held that the Tribunal 
de lo Contencioso-Administrativo was competent to render a decision. 
On September 4, 1931, the Tribunal de lo Contencioso-Administrativo 
formally rendered a decision that it was competent to hear the appeal. 

On September 4, 1931, the Secretary of Foreign Affairs after con- 
sultation with the President through the American Chargé d’A ffaires 
submitted a new offer to Mr. Soto and Mr. Anderson in the amount of 
$150,000 in settlement of their interests in the stock of Banco Colom- 
biano. The fact that these two actions took place on the same day is 
significant. On September 25, 1931, the Tribunal de lo Contencioso- 
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Administrativo notified the Banco Colombiano and the Minister of 
Finance to allege their rights and file the same with the tribunal. On 
September 28, 1931, the Attorney General was given a similar notice, 
On September 30, 1931, Banco Colombiano filed its necessary papers 
which filing was within the required period. Neither the Minister of 
Finance nor the Attorney General filed their papers within the time 
limit required by law. 

In view of the decision previously rendered by the same tribunal 
on June 26, 1931, there can be little doubt as to what the decision 
would have been by the same tribunal had the Minister of Finance and 
fhe PAARGY General made a timely filing of their briefs as required 

y iaw. 

When Banco Colombiano filed its papers with the Tribunal de lo 
Contencioso-Administrativo the members of that tribunal were Lic. 
Jose Medina, Lic. Abel Giron, and Magistrate Francisco Toledo, 
Commencing on October 6, 1931, President Ubico first had a long con- 
ference with Lic. Giron, Later in the evening on the same day Ubico 
called before him the president of the tribunal, Lic. Jose Medina and 
Magistrate Francisco Toledo. He told Messrs. Medina and Toledo 
that the Government could not afford to lose the suit filed by Banco 
Colombiano and that those gentlemen must give a decision favorable 
to the Government. He further told them that he knew that they were 
going to give a verdict in the matter of Colombiano unfavorable to the 
Government but that the Government must not lose the suit. 

Medina stated that the Government had violated the law in every 
sense ; that it applied laws that were nonexistent; that the constitution 
had been violated and that a malicious design on the part of the Gov- 
ernment existed. 

President Ubico replied that the country had to come first, and Lic. 
Medina answered that first must come justice and conscience; that he 
had been an honest man all of his life; that he did not. choose to dis- 
grace his name in his old age. President Ubico requested his resigna- 
tion on October 6, 1931. On October 7, 1931, Lic. Medina requested 
a leave of absence from the tribunal for 1 month, and on October 8, 
1931, he resigned. The President then appointed two new magis- 
trates, namely, Magistrate Fonseca and Magistrate Mazariegos, 

On October 13, 1931, Mr. Soto conferred with President Ubico, and 
on October 14, 1931, Mr. Soto conferred with the Minister for Foreign 
Affairs. On October 13, 1931, President Ubico admitted to Mr. Soto 
that he had previously conferred with Magistrates Medina and Toledo 
and had told them he could not permit a decision against the Govern- 
ment. He further admitted Banco Colombiano was in the right and 
stated he wished to make a settlement with Anderson and Soto and 
suggested that Mr. Soto take the matter up with the Minister of For- 
eign Affairs. 

T can go on with this, but you may say, “Well, how can you prove 
it?” But the proof is in our memorandum. 

It is fantastic, the conversations that took place. But that might 
well represent the substance of it. 

Mr. O’Hara. Thank you very much. I was very much interested. 

Mr. Seinen. Mr. Burleson. 

Mr. Burueson. Thank you, Mr. Chairman. 

Mr. Chairman, as this matter has developed, I have been thinking of 
the position of this committee and the Congress itself. Obviously, it 
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is a decision and the responsibility of the executive branch, repre- 
sented by the State Department, to assist this U.S. citizen who finds 
himself in the position of having no other recourse. 

That being true, as we all recognize, I would assume that our position 
is to at least encourage the State Department to continue their un- 
relenting efforts to assist this man in achieving what I think is a just 
claim. For whatever the amount, that is something else. In all these 
details it is difficult to arrive at a figure, as Mr, Fascell discussed. 
That obviously is not for this subcommittee to determine. 

The next question is, what should be our reaction? First. to encour- 
age the State Department to continue its efforts. The second is what 
our reaction should be, if any, to the further request of Guatemala 
for foreign-aid assistance, 

Now, the only question I wish to ask directly of Mr. Stewart is, 
have you had any response to the note of January 9, 1959? 

Mr. Stewart. We have had no response, 

Mr. Burteson. Mr. Chairman, I know of nothing further I could 
ask which would throw any more light on this matter. 

Mr. Sevpen. Mr. Fascell. 

Mr. Fascecu. Mr. Stewart, it would be fair to assume, would it not, 
from a governmental standpoint, that as of the date that our Govern- 
ment sent a note to the Guatemalan Ambassador in January of this 
year, that for all practical purposes there is very little else that can 

done. 

Mr. Srewart. Yes. From the standpoint 

Mr. Fascetu. In other words, they consider it closed completely. 
We could send a note over there once a month and we would get the 
same answer. 

Mr. Stewart. That is right. When Mr. Rubottom mentioned this 
orally to the Guatemalan Ambassador he said he would inform his 
government immediately. Undoubtedly he did, but there has been 
no answer forthcoming. 

What we are saying in this note is that while the Guatemalans con- 
sider the case completely closed, we would like to have them reconsider, 
It is going to be very difficult for them to reconsider, I would imagine, 
They must have studied this case very exhaustively. 

The Department of State’s feeling at this time about the case of Mr, 
Soto is tnis: 

When Mr. Soto was having his early difficulties with the Guate- 
malan Government the American Ministers in that country lent him 
assistance in attempting to settle his case. When he was jailed in 
1936, the American Minister secured his release and arranged for him 
to leave the country. 

In the year 1941 the Department of State took up his case officially 
with the Guatemalan Government, and after a study of the claim 
decided in 1943 that formal espousal was legally impossible, .This 
action would normally close the case but in 1950, at the request of Mr. 
Soto’s attorneys, and with the feeling that there was some merit to 
his claim, the Department urged the Guatemalan Government. to 
undertake discussion with Mr. Soto’s representatives. No formal 
reply was ever received to the aide memoire, This good offices gesture 
was repeated in 1955, with the advent of a new Guatemalan Govern- 
ment. Finally, after several oral inquiries, a reply was received in 
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December 1958, stating that the Guatemalan Government considered 
the case irrevocably closed. In the hope that the Guatemalan Gov- 
ernment might still be interested in reconsidering a case that it had 
once considered of sufficient merit to offer a $200,000 settlement, the 
Department addressed a third aide memoire to the Guatemalan Am- 
bassador in Washington on January 9 of this year, asserting its belief 
that “an equitable adjustment between Mr. Soto and the Guatemalan 
Government is warranted.” No reply to this communication has 
been received. 

The Department will continue to seek a reply from the Guatemalan 
Government. However, it must be recognized that in the conduct of 
relations with a friendly, sovereign government, it is felt that we can 
proceed no further than using our good offices in effecting an equitable 
settlement. It sometimes happens that long periods of time elapse 
before obtaining replies to representations of the kind made in behalf 
of Mr. Soto. The Department is certain that oral inquiries made in 
the past and those which may be. made in the future have kept and 
will keep the case fresh in the minds of Guatemalan authorities. I 
think that the committee will agree that this case must stand on its 
own merits and that it would be improper to associate it with other 
business conducted with Guatemala in the course of normal country- 
to-country relations. 

The Department will make every effort to obtain a reply to our 
January 9 aide memoire, hoping that the Government of Guatemala 
will reconsider its previous decision. 

Mr. Fascett. From a diplomatic standpoint on the part of the 
United States using the normal course and avenues, I understand 
then there is very little else can be done. Is that about the status 
of it? 

Mr. Srewart. Yes. The fact that we sent aide memoires, using 
our good offices to see if we can get Mr. Soto some kind of settlement 
from the Government. 

But, once having made a formal statement to the Guatemalans that 
we couldn’t formally espouse the claim, that is about all we can do 
in the course of normal working and friendly relations with a country. 

Mr. Fasceiu. And in international parlance, an aide memoire is 
more than just an insignificant memorandum from one government 
to another, is it not ? 

Mr. Stewart. Anything we exchange in writing with a government 
is important. Perhaps it doesn’t have the same formal standing as a 
first person note from the “Secretary of State to the Ambassador, 
say, but nevertheless 

Mr. Fascetu. It carries enough weight and importance, however, 
to be officially recognized. 

Mr. Stewart. Yes, indeed. It has the full weight of the United 
States Government behind it, no question. 

Mr. O’Hara. Would the gentleman yield ? 

Mr. Fascetu. Certainly. 

Mr. O’Hara. I remember in the last Congress, we passed a law 
whereby we made a payment. I think it was to some of the nationals 
of Denmark, after there had been a law suit and adjudication and a 
full settlement and that we did as a good will gesture toward Denmark. 

In a case like that are the negotiations with the State Department 
done verbally or are there-papers ? 
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Mr. Srewart. There must be papers on it. I am not familiar with 
the case. 

Mr. O'Hara. I was thinking in this case if a settlement were made 
in good will, not under any threat of any sort, it might be very pleas- 
ing to everybody. 

Mr. Srewart. That is what we had hoped would take place. 

Mr. Fascett. But you just can’t get any reconsideration as I get it. 

Mr. Srewart. That is right. The Guatemalan Government nat- 
urally hasn’t taken us into their confidence as to the reasons why they 
don’t want to settle this. 

Mr. Fascetx. I think the reasons are obvious based on the record. 
I don’t think there is any question about what their position is and 
why itisthat way. Ican see that. 

Mr. Secpen. If there are no further questions, Mr. Shea, the attorney 
for the claimant, has presented his interpretation of the claim of Mr. 
George B. Soto against the Government of Guatemala and the position 
of our Government has been presented by Mr. Stewart, Director of the 
Office of Central American and Panamanian Affairs, Department of 
State. 

I might point out that this is the third time that this matter has 
been brought to the attention of the Committee on Foreign Affairs. 
think the facts are all before us and this record will be available for 
any members of the full committee who would like to study it. 

Mr. Burieson. Mr. Chairman, in that connection 1 ask unanimous 
consent that the record be printed and that it be considered an open 
session. I understand this isan executive session of this committee but 
Isee no need for it to be considered so. 

Mr. Sevpen. Without objection, these proceedings will be printed. 

Mr. O’Hara. Will the gentleman yield for a moment ? 

Mr. Burueson. Certainly. 

(Discussion off the record.) 

Mr. Burveson. There are several Members of Congress very inter- 
ested in this matter. It seems only fair that a U.S. citizen should be 
afforded a forum of this nature,:since -he obviously has no other re- 
course. We can’t very well declare war on Guatemala because they 
haven’t paid a claim to an American citizen. If we didn’t go to war 
with Russia because it murdered our airmen not long ago, if we 
haven’t gone to war with Communist China because they have not 
released American military men, imprisoned for years, we couldn’t 
very well declare war on Guateavsla or not paying a debt, as just as 
the debt may be. We can, however, take cognizance of a matter in- 
volving a U.S. citizen with a foreign government to insist that his 
claim be considered. That is all he is asking. 

This being the only method of presenting their case, in its full con- 
text from their standpoint, it should be made a public record, to be 
used in any fashion they see fit. I repeat, that our State Department 
should be encouraged to insist in the strongest terms, consistent with 
procedures applicable in such cases, that the government of Guatemala 
agree to adjudicate the claim of Mr. George B. Soto. 

(Discussion off the record.) 

Mr. Sevpen. The committee is adjourned. 

(Whereupon, at 12:25 p.m., the subcommittee adjourned, to recon- 
vene at the call of the Chair.) 


x 


